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Court of Appeals of the District of Columbia. 


No. 3452. 

The United States of America, ex relatione Harry S. Mecart- 

ney, Appellant, 
vs. 

Bainbridge Colby, Secy., &c. 


(a) Supreme Court of the District of Columbia. 

At Law. No. 63933. 

The United States of America ex Relatione Harry S. Mecart- 

ney, Petitioner, 
vs. 

Bainbridge Colby, Secretary of State, and Henry J. Bryan, 

Editor of Laws, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Filed July 17, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63933. 

The United States of America ex Relatione Harry S. Mecart- 

ney. Petitioner, 

vs. 

Bainbridge Colby, Secretary of State, and Henry J. Bryan, 

Editor of Laws. 

Petition for Writ of Mandamus. 

To the Supreme Court of the District of Columbia: 

Your petitioner, Harry S. Mecartney, respectfully shows to this 
Honorable Court: 
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1. That the petitioner is a citizen of the United States, born and 
ever residing therein, and is now a resident of the village of Hins¬ 
dale, County of Du Page, and State of Illinois. 

Petitioner is by profession an attorney-at-law, is now in active 
practice, and has practiced that profession continuously for 

2 over thirty-eight years, with his office headquarters during 
all that time (with the exception of a couple of months) in 

the City of Chicago in said State. . 

That petitioner has also been for over a third of a century a duly 
qualified voter at public elections in the various communities in 
which he has resided during such period; and has also been for 
that length of time a taxpayer of the various villages, or cities, coun¬ 
ties and States in which he has so resided; and he lias also regularly 
paid Federal income taxes for a number of years last past. 

2. Petitioner has been advised and believes that there is no se¬ 
riously controverted question of fact involved in this suit but that 
the same seriously involves only questions of law; and that hence 
he is qualified to commence this suit as petitioner and to represent 
—at least in the first instance—the public interests involved herein 
and that his duty so to do is as great or as definite and urgent as 
that of any other citizen, that is. in the absence of any similar pe¬ 
tition seeking the same writ and the same relief having been filed 
prior hereto. That he does not know of and has not heard of any 
similar petition or suit as having been filed or commenced. 

3. Petitioner further avers: That on April 9, 1920, a joint reso¬ 
lution of the Congress of the United States was passed by the House 
of Representatives by virtue of which the state of war declared by 
the Congress in the resolution of April 0, 1917, to exist between the 
Imperial German Government and the United States, and that 

the state of war declared by the Congress on December 7, 

3 1917, to exist between the United States and the Imperial 
and Royal Austro-Hungarian Government, was at an end.. 

4. That on May 15, 1920, the Senate of the United States passed 
said joint resolution with several amendments, the vote on such 
resolution being as follows: 43 members voting for, 38 members 
voting against, and 15 not voting. 

5. That on May 21, 1920, the House of Representatives of the 
United States passed the said joint resolution as amended by the 
Senate, the vote thereon being as follows: 228 members voting for, 
139 voting against, and 59 not voting. 

6. That although the Court, as petitioner is advised, will take 
judicial notice of such proceedings and of the terms and import 
of said joint resolution, petitioner—for convenience—annexes a 
true copy thereof as “Exhibit A" to this petition. 

7. Petitioner avers that the passage of said joint resolution by 
the Congress aforesaid and by a majority vote of each house thereof, 
was a valid exercise of power on the part of Congress to declare 
peace between the nations as aforesaid, and that the said joint 
resolution is today in full force and legal effect, unmodified and 
unrepealed. 

8. That Bainbridge Colby was at the time of the passage of said 
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joint resolution, has been since, and now is the Secretary of State 
of the United States. That Henry J. Bryan was at the time of 
the passage of said joint resolution, has been since, and 
4 now is the Editor of Laws of the United States. 

That it is the express and legally prescribed duty of said 
Bryan, as such Editor, to promptly publish and promulgate the 
laws of the United States; and it is the express and legally pre¬ 
scribed duty of said Bainbridge Colby, as such Secretary of State, 
to see that the said laws are so promulgated and published. 

9. That although said joint resolution of Congress has been in 
force for almost two months last past, said Bryan has neglected and 
still does neglect, and, as petitioner is informed and believes, has 
refused and still does refuse to publicly promulgate or publish the 
said joint resolution as an existing law of the United States, and 
so far as your petitioner is informed and believes he has taken 
no tangible steps whatever so to do; and that said Colby has neg¬ 
lected to cause said joint resolution to be so promulgated and pub¬ 
lished and so far as petitioner is informed and believes he has re¬ 
fused and still refuses so to do, and has made no demand upon 
said Bryan to so promulgate and publish said resolution, nor has 
he taken any other tangible steps whatever so to do or given di¬ 
rections for having the same done. 

10. Your petitioner further alleges that from the fact that the 
said joint resolution has not been formally promulgated and pub¬ 
lished as an existing law of the United States it results that the ex¬ 
istence of peace between the United States and the late adversary 
nations of the Republic of Germany, and of the “Governments and 
Peoples of Austria and Hungary'’ is not fully recognized and in 

fact is not even ordinarily recognized by either the officials 
f> or the people at large of the United States, nor is it so 
recognized by the officials or the people at large of said late 
adversary nations. 

11. That from the same fact of non-promulgation and non- 
publication of said joint resolution there has arisen grave doubt in 
fiuch official circles and in the minds of the people at large of each 
and all of said nations involved in the late war as to whether or not 
a state of war still actually and legally exists between them. That 
such a situation confused as it is and legally undefined by the 
courts of the LTiited States is inherently potent with national peril 
and with peril to the public -comfort, morale and moral regime 
and the normal pursuit of patriotic ideals by the people of the 
United States as a nation and bv its entire citizenship as such. That 
to a very definite degree such situation affects the lives, liberties, 
privileges and rights of property of the citizens at large and their 
inherent right of a normal pursuit of happiness, and if much longer 
continued is apt to embarrass the United States and its citizenship 
at large in their claims that ours is primarily a nation of peace and 
our flag primarily a symbol of peace; and the same will tend to give 
rise to misunderstandings and embarrassments to the nation at large 
in the due prosecution of its acknowledged aims to practically and 
efficiently aid in the cause of a permanent w T orld peace. 

2—3452 
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12. Your petitioner further avers that prior to the late war the 
aggregate volume of trade between the people of the United States 
and the said adversary nations was colossal in extent and 
fi that tlie loss thereof has, to at least some definite extent, 
affected financially every locality in the United States if not 
in fact nearly every household therein or in fact nearly every citizen 
thereof; and that domestic and internal economy throughout the 
entire domain of the l nited States has been definitely affected bv 
such loss of trade and is still heavily affected by the non-resumption 
of full trading privileges between said nations/ That, as is evident, 
such trade is not apt to be restored to its full or natural proportions 
until the existence of peace between the nations affected by said 
peace resolution shall he openly, formally and authoritatively recog¬ 
nized by the I nited States, and its officials and courts. That many 
public food regulations and restrictions are in existence today in 
various localities throughout the country, solely by reason of the 
late war, and many remain unrepealed and unchanged because of 
the fact that a state of peace has not been so openly, formally and 
authoritatively recognized. 

1 ; ». Wherefore petitioner files this petition on behalf of himself as 
such citizen of the United States and on behalf of its citizenship 
at large so far as he is aide so to do and so far as he appropriately 
can do so; hereby inviting this Court and any other court to which 
this case may be appealed to exercise its power and discretion to 
allow any other citizen or citizens to become co-petitioner herein 
which citizen or citizens it may find to be the better qualified to 
represent the public interests endeavored to be represented in this 
suit; and also to appoint any counsel whom said court may judge 
the better able to prosecute such petition in the public interest and 
to the better direct the course of this proceeding, to the end: That 
all questions of law and all questions of jurisdiction and 
7 official duty to act in the premises by the said Colby and 
Bryan, or other public officials may be thoroughly and ju¬ 
dicially found, tested and determined in this proceeding; and that 
the demands, privileges and interests of the citizenship at large of 
this nation may be properly, formally and exhaustively marshalled 
and fairly and fully represented for consideration by this court 
and for ultimate action and relief in the premises. 

14. Wherefore your petitioner, hfarry S. Mecartnev, the aid of 
this Honorable Court thus requesting, prays that a writ of mandamus 
may issue to said Bainbridge Colby, Secretary of State of the United 
States, directing and commanding said Colby, as such Secretary, to 
cause to be publicly promulgated and published said joint resolu¬ 
tion of Congress, and directing said Henry J. Brvan, Editor of 
Laws, to publicly promulgate and publish said joint resolution of 
Congress as a duly passed and legally existing law and declaration 
of peace; or that upon their failure so respectively to do, or upon 
the failure of either of them respectively so to do, that they and each 
of them show cause to this Court why said promulgation and publica¬ 
tion should not be caused to be made,and made as aforesaid. 
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And petitioner prays for such other and further relief in the 
premises as may be legally and justly called for or warranted bv the 
facts and the situation shown hereinabove. 

HARRY S. MECARTNEY. 

Address: c/o W. C. Sullivan. 410 5th St., Northwest, Wash¬ 
ington. D. C. 

8 United States of America, 

City of Washington, 

District of Columbia, ss: 

Harry S. Mecartney being duly sworn on his oath states that he 
is the petitioner in the above and foregoing cause; that the matters 
and things stated in the above and foregoing petit ion are true. 

HARRY S. MECARTNEY. 


Subscribed and sworn to before me this 17th day of Julv, 1020. 

MORGAN IT. REACH, 

Clerk , 

By FRED C. O'CONNELL, 

Asst Clerk . 

0 ‘“Exhibit A.” 

(To the Above and Foregoing Petition.) 

66th Congress, 2d Session. 

H. J. Res. 227. 


Joint Resolution. 


Repealing the Joint Resolution of April 6, 1917, Declaring that a 
State of War Exists Between the United States and Germany, and 
the Joint Resolution of December 7, 1917, Declaring that a State 
of War Exists Between the United States and the Austro-Hun¬ 
garian Government. 

Resolved by the Senate and House of Representatives of the L’nited 
States of America in Congress assembled: 

That the joint resolution of Congress, passed April 6. 1917, de¬ 
claring a state of war to exist between the Imperial German Govern¬ 
ment and the Government and people of the United States, and 
making provisions to prosecute the same, be, and the same is hereby, 
repealed, and said state of war is hereby declared at an end: Pro¬ 
vided. however. That all property of the Imperial German Govern- 
ment, or its successor or successors, and of all German nationals 
which was, on April 6, 1917, in or has since that date come into 
the possession or under control of the Government of the United 
States or any of its officers, agents, or employees, from any source 
or by any agency whatsoever, shall be retained by the United States 
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and no disposition thereof made, except as shall specifically be here¬ 
after provided hv Congress, until such time as the German Govern¬ 
ment has, hv treatv with the United States, ratification whereof is 
to be made by and with the advice and consent of the Senate, made 
suitable provisions for the satisfaction of all claims against the 
German Government of all persons, wheresoever domiciled, who owe 
permanent allegiance to the United States, whether such 

10 persons have suffered, through the acts of the German Gov¬ 
ernment or its agents since July 31, 1914, loss, damage, or 

injury to their persons or property, directly or indirectly, through 
the ownership of shares of stock in German, American, or other 
corporations, or have suffered damage directly in consequence of 
hostilities or of any operations of war, or otherwise and until the 
German Government has given further undertakings and made 
provisions by treaty, to l>e ratified by and with the advice and 
consent of the Senate, for granting to persons owing permanent 
allegiance to the United States, most favored nation treatment, 
whether the same l>e national or otherwise, in all matters affect¬ 
ing residence, business, profession, trade, navigation, commerce, 
and industrial property rights, and confirming to the United States 
all fines, forfeitures, penalties, and seizures imposed or made by 
the United States during the war, whether in respect to the property 
of the German Government or German nationals, and waiving any 
pecuniary claim based on events which occurred at any time before 
the coming into force of such treaty, any existing treaty between 
the United States and Germany contrary notwithstanding. 

Sec. 2. That in the interpretation of any provision relating to the 
date of the termination of the present war or of the present or 
existing emergency in any Acts of Congress, joint resolutions, or 
proclamations of the President containing provisions contingent 
upon the date of the termination of the war or of the present or 
existing emergency, the date when this resolution becomes effective 
shall be construed and treated as the date of the termination of the 
war or of the present or existing emergency, notwithstanding any 
provision in any Act of Congress or joint, resolution providing any 
other mode of determining the date of the termination of the war 
or of the present or existing emergency. 

Sec. 3. That until by treaty or Act or joint resolution of Congress 
it shall be determined otherwise, the United States, although 

11 it has not ratified the treaty of Versailles, does not waive 
any of the rights, privileges, indemnities, reparations, or 

advantages to which it and its nationals have become entitled under 
the terms of the armistice signed November 11, 1918, or any ex¬ 
tensions or modifications thereof or which under the treaty of Ver¬ 
sailles have been stipulated for its benefit as one of the principal 
allied and associated powers and to which it is entitled. 

Sec. 4. That the joint resolution of Congress approved December 
7, 1917, declaring that a state of war exists l>etween the Imperial 
and Royal Austro-Hungarion Government and the Government 
and the people of the United States and making provisions to pros¬ 
ecute the same, be, and the same is hereby, repealed, and the said 
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state of war is hereby declared at any end, and the President is 
hereby requested immediately to open negotiations with the suc¬ 
cessor or successors of said Government for the purpose of establish¬ 
ing full friendly relations and commercial intercourse between the 
United States and the Governments and peoples of Austria- 


Hungary.” 


1 A 


T2 

Rule to Show Cause. 


\ 


Filed July 20, 1920. 

* 


* * 

* * * 

* 

* 


Upon consideration of the petition of the United States ex rela¬ 
tione Harry S. Mecartnev for the writ of mandamus, in the above- 
entitled cause filed, it is thereupon by the Court this 20th day of 
July, A. D. 1920, adjudged, ordered and decreed that Bainbridge 
Colby, Secretary of State, and Henry J. Bryan, Editor of Laws, 
show cause, if any they have, on the 26th day of July, A. D. 1920, 
at 10:00 o’clock A. M., whv the writ of mandamus should not issue 
as prayed in and by the said petition: provided, a copy of this rule 
and of the said petition be served upon each of the said respondents 
at least two days prior to the said return day. 

WALTER I. McCOY, 

Chief Justice. 

Marshal’s Return. 

Sawed a copy of the within rule on Bainbridge Colby, Secretary 
of State and Henrv J. Bryan, Editor of Laws, each, personally: July 
20, 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

13 Answer to the Rule for Mandamus. 

Filed July 26, 1920. 

ts ' 

******* 

Come now the defendants above named, and in response to the 
rulfr to show cause issued by the Chief Justice of said Court respect¬ 
fully show that a writ of mandamus should not issue to these defend¬ 
ants commanding them to publicly promulgate and publish the 
alleged Joint Resolution of Congress referred to in the petition for 
the following reasons: 

First. That the said Harry S. Mecartnev is without right, as re¬ 
lator, or otherwise, to sue in said cause in the name of the United 
States of America. 

Second. The said relator has no interest in the relief sought and 
therefore no right to maintain said cause of action. 
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Third. The said petition does not state facts sufficient to con¬ 
stitute a cause of action. 

Fourth. The alleged Joint Resolution referred to in the said peti¬ 
tion was vetoed by the President of the United States on the 27th 
dav of Mav. 1920. and returned by him with his objections thereto 
to the House of Representatives, said Resolution having originated 
in the House of Representatives. The said House of Representa¬ 
tives thereupon entered the objections of the President at large on 
its journal and proceeded to reconsider said Joint Resolution, hut 
failed to pass the Resolution over the objections of the President, 
and for that reason never sent the same to the Senate. 

14 Wherefore, these defendants having answered the rule to 
show cause prav that the same he dismissed. 

JOHN E. LASKEY, 

United Statea Attorney. 

C. B. AMES. 

A sms t ait t to the At tor net/ General. 

District of Columbia, as: 

Henrv L. Brvan, being dulv sworn, savs that he is one of the de- 
fendants in the above-entitled cause, that he has read the foregoing 
answer to the rule to show cause, and that the facts stated in the 
paragraph numbered fourth are true. 

HENRY L. BRYAN. 

Subscribed and sworn to before me this 23rd dav of July, 1920. 
[seal.] PERCY F.'ALLEN, 

Notary Public. 

My Commission expires September 19, 1922. 

Demurrer. 

Filed July 28, 1920. 

4 / / 

******* 

The petitioner says that the respondents' answer to the rule to 
show cause is had in substance. 

W. C. SULLIVAN. 

Attorney for Petitioner. 

15 Note.—A mong the matters of law intended to be argued 
on the hearing of the foregoing demurrer are the following.: 

1. The petitioner has the right, as relator, to institute and prose¬ 
cute this proceeding, and the answer specifies no reason to the con¬ 
trary and amounts onlv to a conclusion of law. 

_ «. 

2. The petitioner has full, ample and eomple interest in the relief 
sought, and right to maintain this cause; and the answer specifies 
no reason to the contrary and amounts only to a conclusion of law. 

3. The answer does not show in what particular or respect the 
petition fails to state facts sufficient to state a cause of action. 
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4. The Joint Resolution referred to in the petition became effective 
and binding without the approval of the President of the United 
States. 

W. C. SULLIVAN, 

Attorney for Petitioner. 


Supreme Court of the District of Columbia. 

Friday, July 30, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

* * * * * * * 

The cause coming on to be heard at this time upon the petition, 
the rule to show cause, the return thereto, and the demurrer to said 
return, it is thereupon bv the Court this thirtieth day of July, A. D. 
1920, adjudged and ordered that the said demurrer be, and 

16 the same hereby is, overruled. 

Whereupon, the petitioner electing to stand upon his said 
demurrer, it is by the Court further adjudged and ordered that the 
said petition be, and the same hereby is, dismissed, and that the 
defendants recover of the petitioner their costs of suit. 

The petitioner in open Court notes an appeal from the foregoing 
order, and the penalty of his bond on the said appeal is hereby fixed 
at One hundred dollars ($100.), with leave to appellant to deposit 
fifty dollars ($50.) cash in lieu of bond. 

Memorandum. 

July 30, 1920.—$50 deposited in lieu of undertaking on appeal. 

Assignments of Error. 

Filed Julv 30. 1920. 

* * * * * * * 

And now conies the petitioner and appellant Harry S. Mecartney 
and says and affirms that in the above and foregoing record there 
is manifest error in, to wit: 

First. The said Supreme Court erred in not sustaining the de¬ 
murrer of petitioner to the return of the defendants. 

Second. The said Supreme Court erred in not awarding the writ 
of mandamus as prayed for in said petition. 

17 Third. The said Supreme Court erred in dismissing said 
petition. 

Fourth. The said record and proceedings were and are erroneous 
in other respects. 

Wherefore petitioner and appellant prays that the said judgment 
of the said Supreme Court may be reversed and that final judgment 
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herein be rendered in favor of petitioner and appellant and that 
he be awarded the relief as prayed for in his said petition and that 
further proceedings may be had in this cause to the end that full 
and ultimate justice may be done in the premises. 

WILLIAM C. SULLIVAN, 

For Petitioner ami Appellant, Harry S. Mecartnei). 


Designation of Record. 

Filed July 30, 1920. 

* * * * * * * 

It is hereby stipulated and agreed bv and between the petitioner 
and respondents, by respective counsel, that the record on appeal 
in above-entitled cause shall consist of: 

1. The original petition. 

2. The rule to show cause. 

3. The return to the rule to show cause. 

4. The demurrer to the return to the rule to show cause. 

f>. The order overruling the demurrer and awarding judg- 
18 ment Julv 30, 1920. 

7 • A 

0. Memorandum of deposit for costs on appeal. 

7. Assignment of errors. 

.8. This designation. 

W. C. SULLIVAN, 

Attorney for Petitioner. 
JAMES B. ARCHER, 
Assistant U. S. A tty. D. C., of 
Attorneys for Respondents. 

Copy served July 30, 1920. 

JAMES B. ARCHER, 

Assistant V. S. Atty. I>. C., for Respondent. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, both inclusive, to Le a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause No. 63933 at Law, wherein 
The United States of America, ex relatione Harry S. Mecartney is 
Petitioner and Bainbridge Colby, Secretary of State and Henry J. 
Bryan, Editor of Laws, are Respondents, as the same remains upon 
the files and of record in said Court. 
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In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of August, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3452. The United States of America ex relatione Harry S. 
Mecartney, appellant, vs. Bainbridge Colby, Secy., &c. Court of 
Appeals, District of Columbia. Filed Sep. 1, 1920. Henry W. 
Hodges, clerk. 
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BRIEF FOR APPELLANT. 


The questions involved in this appeal are the same 
involved in a petition for Certiorari to be submitted 
by appellant here to the United States Supreme Court 
next Monday, October 11th. 

We therefore, submit a duplicate of the brief sub¬ 
mitted in support of said petition for Certiorari , as 
our brief herein, and file herein the requisite number 
of copies thereof. 

We hope that the Court will find this method satis¬ 
factory under the circumstances, particularly in view 
of the possibility at least of a summary hearing occa¬ 
sioned by the motion to dismiss. 

Respectfully submitted, 

, W. C. Sullivan, 

For Appellant. 
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IN THE 


Supreme (Hour! uf % United States, 


THE UNITED STATES OF AMERICA, 
Ex Relatione, 

HARRY S. MECARTNEY, 

Petitioner, 


vs. 


BAINBRIDGE COLBY, Secretary of State, 
and HENRY J. BRYAN, Editor of Laws, 

Respondents. 




Petition for Certi¬ 
orari to Court of 
j Appeals, District 
of Columbia. 


BRIEF FOR PETITIONER. 


A petition for mandamus filed in the Supreme 
Court of the District of Columbia by petitioner, 
seeking such writ against Bainbridge Colby as Sec¬ 
retary of State and Henry J. Bryan as Editor of the 
Laws of Congress. 

A rule to show cause was issued; return by answer 
made by respondents. Petitioner demurred to the 
return; demurrer overruled; and petitioner electing 
to stand by his demurrer the petition was dismissed 
and judgment for costs entered against him. He 
perfected an appeal to the Court of Appeals of the 
District, the record having been filed therein on 
September 1, and printed on September 8. 

The basal ground of the mandamus petition (copy 
set forth in Appendix I) is that the so-called “peace 
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resolution” of Congress—being a joint resolution 
passed by each house thereof and passed finally on 
May 21st last—was a valid exercise of power on the 
part of Congress to end the war and declare peace; 
and that hence peace has actually and legally existed 
with the German Republic and the Austro-Hungari¬ 
an peoples since that date. The petition avers that 
therefore the said law ought to be promulgated and 
published as an existing valid law of Congress, it be¬ 
ing claimed that it is the duty of appellee Bryan to 
edit, promulgate and publish said law and the duty 
of appellee Colby to see that it is done. 

This petition for a writ of certiorari seeks to have 
the cause transferred from the Court of Appeals to 
this court in advance of a decision or any further 
proceedings by the former. It is based upon the 
ground that the case is one of overwhelming public 
and national importance, and that there is urgency 
for a final adjudication by this court at the earliest 
possible moment. (“The Three Friends 166 U. 
S. 1.) 

If the mandamus petition be well drawn, it can 
contain but little surplusage and hence the best state¬ 
ment of the case in greater outline is to refer to it. 

-o- 

For many years past, the Secretary of State has 
been from time to time empowered and directed, un¬ 
der various Acts of Congress—with language only 
slightly variant—“to cause to be published” the va¬ 
rious “laws, joint and concurrent resolutions, passed 
by Congress and also all the conventions, treaties, 
proclamations and agreements” (28 Stat. at Large 
615, Act 1893, still in force.) 
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The Secretary has also regularly appointed at 
various intervals one of the clerks of his office as a 
‘ 4 law clerk” to “edit” the laws of Congress; and 
appropriations have been regularly granted the state 
department for the salary of a “law clerk and assist¬ 
ant to edit the laws of Congress,” etc. (See Comp. 
Stat. 1916,1919 Supp., sec. 295, p. (13).) 

Whether the editor of laws is a necessary respond¬ 
ent to the cause is doubtful. Whether he is a mere 
servant of the Secretary, or an independent officer 
responsible directly to Congress does not seem to 
have been made clear by any adjudication of which 
we are aware. The former view seems the more 
reasonable. 

Section 302 of the Compiled Statutes pro¬ 
vides that each original act of Congress shall remain 
in the custody of the Secretary of State. Hence the 
Editor of Laws evidently needs in some manner the 
co-operation of the Secretary and his assistants in 
order to consummate his own duty in editing the 
laws, and on the other hand the Secretary needs the 
editing work of his “editor of laws” to facilitate the 
promulgation and publication which he is to 
“cause.” 

In any event as shown below in the brief, Con¬ 
gress has placed primarily upon the Secretary the 
duty to cause the publication of the laws of Con¬ 
gress; and they are usually published with the fol¬ 
lowing label, viz.: 

“The Statutes at Large of the United States of America, 
Concurrent Resolutions of the Two Houses of Congress, Con¬ 
ventions, Recent Treaties and Executive Proclamations. 

• • • * « 

“Edited, Printed and Published by Authority of Congress 
under the direction of the Secretary of State. 

Washington 

Government Printing Office 
1915 .“ 
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Preliminary. 

The filing of the present petition has been prompt¬ 
ed by a situation in respect to our post-armistice re¬ 
lations and affairs with our adversary Central Pow¬ 
ers, which, after a little meditation, will seem start¬ 
ling in its real import. 

The armistice was declared almost two years ago 
and no peace yet established or at least recognized! 

We appreciate, of course, that the post-armistice 
conditions were unique; and that the opportunity for 
the formation of a league of nations was presented 
by the then situation, and that the energies of our 
national leaders have been largely engaged for a 
great part of the time in attempts to develop a sat¬ 
isfactory league draft and to have it accepted by two- 
tliirds of the senate members. 

But after making due allowance for such most 
laudable efforts, the fact remains that two years 
delay in making peace with a vanquished adversary 
is an abnormal delay. The President and Senate 
finally failed to agree and the treaty was rejected 
as early as November 19, 1919. Congress certainly 
acted none too soon in formally declaring, on May 
21st last, a state of peace. 

But such contingencies and delays are no excuse 
for further unnecessary delays; and we are now 
challenged by the situation itself to formally prove 
to the extent possible our professed ideal as a chris- 
tion nation opposed to war as such and ever militant 
for peace—and to neutralize to the extent possible 
the opposite inference apt to be drawn from the 
mere fact of delay. 

So, too, if it should turn out that the resolution in 
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question here was a valid exercise of a war-and- 
peace power possessed by Congress it certainly is 
none too early for the country at large to know it 
and for our officials to recognize that we have been 
actually and legally at peace since May 21st last. 

So far the entire negotiations for peace have been 
carried on upon the apparent assumption by every¬ 
body concerned that the President-Senate agency 
or tribunal not only had poiver but even had exclu¬ 
sive power on behalf of our country at large to 
make peace; and, too, that if that tribunal failed 
therein the country would thus be forced indefinitely 
to continue chained to the post of disagreement 
or non-action—“ deadlocked M and powerless to re¬ 
lieve the abnormal situation. 

It is proposed to show hereinbelow: 

First, that the President-Senate tribunal has not 
only not been granted the exclusive power to make 
peace during an actual state of war declared by 
Congress, but it has not been granted any power at 
all to do so. 

Second, that Congress, as such —as the primary 
means or medium of expression of the popular will 
—inherently possesses full war powers, i. e., both 
power to declare war and power to declare peace. 

Third, that Congress has also been expressly 
granted such power by the simple and appropriate 
formula of “power to declare war”—which of neces¬ 
sity includes power to end it. And 

Fourth, Congress having exercised that power, it 
only remains for this court to adjudicate such ac¬ 
tion as legal, and for the Act to be formally promul¬ 
gated in due course in order to have the extremely 
awkward—if not also ominous—situation relieved. 
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BRIEF. 
Part I. 


Jurisdiction and Parties. 

( 1 ) 

This court has power to issue the writ of certi¬ 
orari to the Court of Appeals in the present 
status of the case in that court. 

The Three Friends , 166 U. S. 1. 


( 2 ) 


Any citizen is a proper party plaintiff in a case 

of the present class. 


Where the question is one of public right and the 
object of the mandamus is to procure the enforce¬ 
ment of a public duty, the relator need not show that 
he has any legal or special interest in the result, it 
being sufficient that he is interested as a citizen in 
having the laws executed and the duty in question 
enforced. 

18 R. C. L. 325, §273 (and citations). 

High Ex. Legal Rem. (3rd Ed.) Sec. 431. 

Clement v. Graham, 78 Vt. 290 (319). 

Wampler v. State ex. rel. Alexander, 148 
Ind. 557 (571). 


While an application of this nature made by an 
importer who had been refused a license by some 
government official or body to import certain war- 
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prohibited articles, etc., might be legally warranted, 
and perhaps also one made by a taxpayer, showing 
some threatened loss by unduly increased taxes, etc., 
the real issue is so vital and far-reaching to the 
citizenship of the country generally and to its ideals 
and interests that it would seemingly narrow the 
cause or lower it in dignity to have the application 
placed on a mere 4 ‘dollar and cents’’ ground. 

The issue involves the basal ideals of the people 
at large and of the nation as a nation. It involves 
and grows out of a cause to which citizens may be 
—yes, have been—called upon to pledge their for - 
tunes and their lives. And hence they are deeply 
interested in having such situation canceled or re¬ 
lieved and incidentally in avoiding further probable 
dangers from delay in making peace. (For there 
is some quantum of danger or some threat of grow¬ 
ing and ominous complications inherent in every long 
delay in making peace with a warring adversary.) 

Incidentally, too, in speaking of loss, it is hard to 
conjure up the ultimate loss to this country, not 
merely in prestige but in general welfare and even 
in dollars and cents, from having peace delayed with 
the Central Powers and their successors even a 
month longer than necessary. Trade is handicapped 
to an abnormal extent from the very fact that peace 
has not yet been formally recognized. Obviously, 
and very obviously too, the financial and business 
interests of this country will be heavily “impulsed” 
to the better the very moment such peace status 
shall have been generally recognized. 

Immigration of the thrifty people from Germany 
and Austria— now republics —has been traditionally 





welcomed in this country, and for well-known rea¬ 
sons. Last year, simply by reason of the fact that 
peace had not been legally established and therefore 
immigration was not allowed, there were fifty-tivo 
immigrants from Germany and fifty-three from Aus¬ 
tria ! (As per dispatch from Washington on August 
3lst, published in Chicago evening papers of that 
date.) 

( 3 ) 

The Secretary of State is a proper respondent 

to the petition. 

a. The Secretary of State may be compelled, by 
a writ of mandamus, to do a ministerial act. 

Marhury v. Madison, 1 Crunch, 163. 

United States ex ret. White v. Bayard, 5 
Mackey (D. C.) 428. 

b. The Secretary of State is the confidential, po¬ 
litical agent of the President for the execution of his 
will in matters committed to his discretion by the 
Constitution. 

Holzendorf v. Hay, 20 App. D. C. 576. 

c. But there is nothing in the Constitution which 
prevents Congress from imposing upon the head of 
a department other duties not repugnant to the Con¬ 
stitution, and as to these he is an officer of the law 
and is amenable to the law for his conduct. 

Marhury v. Madison, supra. 

Kendall v. United States, 12 Peters 522 
(612). 

United States ex rel. White v. Bayard, su¬ 
pra. 
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d. Even a contrary direction by the President 
would not be a defense in a mandamus suit to com¬ 
pel the Secretary of State to do a ministerial act 
imposed upon him by Congress. 

United States ex rel. White v. Bayard, su¬ 
pra. 

e. The fact that there is some element of discre¬ 
tion in the act to be performed does not necessarily 
make the act a judicial one, as distinguished from a 
ministerial one, the question being whether the act 
is ministerial or judicial as those terms have been 
defined and limited by the courts. 

18 R. C. L., p. 117 §30. 

Roberts v. United States, 176 U. S. 221 
(230). 

Payne v. United States, 20 App. D. C. 581. 

Board of Com’rs. of Jackson Co. v. State, 

147 Ind. 476 (495). 

State ex rel. North & S. Ry. Co. v. Meier, 
143 Mo. 439 (443). 

State v. Hoglan, 64 Ohio St. 532 (545). 

STATE CASES ON SAME SUBJECT. 

The Secretary of State, or other proper officer, 
can be compelled by writ of mandamus to promul¬ 
gate or publish laws after they have been passed by 
the Legislature. , 

18 R. C. L., p. 191, Sec. 115. 

Hodges, Sec f y of State, v. Keel et al. (Ark.), 
159 S. W. 21 (1913). 

Capito v. Topping (W. Va.), 64 S. E. 845 
(1909). 

Wolfe v. McCaull, Clerk, etc., 76 Va. 876 
(883). 
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State ex rel. Wineman v. C. M. Dahl, 6 N. D. 
81. 

Commt’h v. Griest, 196 Pa. 396, (414). 

State ex rel . Morris v. Secretary of State , 
43 La. Ann. 590. 

( 4 ) 

The duty of the Secretary of State in the pres¬ 
ent instance. 

The promulgation of Congressional laws of every 
kind or nature is especially imposed on the Secretary 
of State by Act of Congress. 

28 Statutes at Large, 615 (Act 1893). 

“The Secretary of State shall cause to be 
edited, printed and published and distributed 
pamphlet copies of the statutes of the present 
and future sessions of Congress to the officers 
and persons herein provided for. * * * At 

the close of each Congress the Secretary of State 
shall have edited, printed and bound a sufficient 
number of the volumes containing the statutes 
at large enacted by that Congress * * 

“The pamphlet copies of the statutes and the 
bound copies of the acts of each Congress shall 
be legal evidence of the laws and treaties therein 
contained in all the courts of the United States 
and of the several states therein. The said 
pamphlet and statutes at large shall contain all 
laws, joint and concurrent resolutions passed 
by Congress, and all the conventions, treaties, 
proclamations and agreements/’ etc. 
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Part II. 

The Merits. 

I. The constitutional provision that the Presi¬ 
dent, with the advice of two-thirds of the members of 
the Senate, can '‘make treaties” (Clause “Second,” 
§2, Art. II), does not empower such special tribunal 
to make peace; nor was such grant intended to con¬ 
flict with the full war powers of Congress—that is, 
power in the latter body to declare war and of neces¬ 
sity to declare it at an end—in other words to make 
peace. 

II. The Congress itself by the usual majority vote 
has inherent primary power both to declare war and 
to make peace. Such power is inherent from the 
mere fact that Congress has been constituted and is 
the primary legislative medium for expression of the 
will of the people at large, the real sovereigns of the 
nation. 

III. The express grant to Congress of a general 
power “to declare war” (clause “Tenth,” §8, Art. 
I), is simply an express confirmation of general war 
powers existent in such body. The grant to the 
President-Senate special and limited tribunal,—cre¬ 
ated for the one purpose of making “treaties,”—is 
only a grant generally to such tribunal to make com¬ 
pacts, i. e., contracts, between this and other nations 
in due and ordinary course of affairs; and such pow¬ 
er or grant does not extend to or cover the abnormal 
and exceptional situation of a state of war—nor to 
any interference with the war powers of Congress. 

IV. Hence, the peace resolution declaring the war 
at an end, passed by Congress on May 21st last and 
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repealing the two prior acts of 1917 declaring a state 
of war as existent between this country and the Cen¬ 
tral Powers, was a valid exercise of the war-and- 
peace powers of Congress, and such resolution is in 
full force and effect today. 

V. The veto power of the President extends only 
to matters of “ordinary legislation’* by Congress 
and not to acts or resolutions of that body upon fun¬ 
damental matters affecting sovereignty itself, as for 
instance a declaration of war or a declaration of 
peace. And the attempted “veto” of said Act by the 
President was and is a mere nullity. 

Preliminary. 

Throughout all the official discussions and all the 
agitations in the public prints over the issue of mak¬ 
ing peace with the German Republic and its allies, 
uttered and published since the armistice of Novem¬ 
ber 11, 1918, it seems to have been generally and 
broadly assumed that there is but one legally valid 
way of consummating peace, namely, under the con¬ 
stitutional clause that “he” (the President) “shall 
have power by and with the advice and consent of 
the Senate, to make treaties, provided two-thirds of 
the senators present concur.” 

Apparently, the question never seems to have se¬ 
riously entered any one’s mind whether—assuming 
that such clause included the power to make peace — 
such power so granted was an exclusive power, to be 
exercised or not under any and all circumstances; or 
whether there must not of necessity exist inherent 
power either in Congress or in the people at large— 
i. e., the electorate legally representing them—to 
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make peace, independently of or in spite of such al¬ 
leged grant of power to the President and Senate, 
and particularly in a case where the President and 
Senate shall have been unable to agree after hav¬ 
ing made one formal effort therefor, or after the 
expiration of a “reasonable time. ,, 

It would seem clear to any thoughtful citizen of 
common sense, unhandicapped by exacting daily pri¬ 
vate or official duties, and having time to fully reflect 
on the subject, that if the clause quoted above were 
the sole and only method by which it is legally pos¬ 
sible for our nation to consummate peace with an ac¬ 
tual warring belligerent, then it would result that the 
President could actually exercise a physical power, 
in and of himself alone, to continue the war, that is, 
by merely declining to submit any draft of treaty 
to the Senate, or, having submitted one which it de¬ 
clined to confirm, by refusing to submit any other. 
Such a power so exercised would be almost as arbi¬ 
trary as that ever exercised by any monarch in the 
world's history, that is, a power to continue a war 
when perhaps practically the entire nation and all 
the people at large desired peace and were clamor¬ 
ing to have it declared upon the terms offered by the 
warring belligerent. 

What does it all mean? 

To test out the question, let us suppose that in 1914 
the territory of Germany adjoined that of our own; 
that, acting upon the order of its Kaiser, it had 
declared war against us, or, dispensing with such a 
“scrap of paper ’ 1 declaration, its army cohorts of 
millions had actually invaded and overrun a large, 
say the larger, portion of our country; and suppose, 
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too, that, after a while, the Kaiser had been de¬ 
throned and the new German Republic established; 
and that shortly thereafter, while 10,000 human lives 
were going out each day in the struggle, such new 
republic had offered satisfactory terms of peace, i. e., 
satisfactory to a majority of Congress and generally 
to the people at large. Would the President of the 
United States— one man —have the physical power 
to block indefinitely the making of peace and thus 
decree that the human slaughter and widespread dis¬ 
tress and destruction of property , etc,, should con¬ 
tinue—until the German republic should offer and 
two-thirds of the Senate members should consent to 
certain specific ter ins drafted or approved by him¬ 
self alonef 

Of course, such a thing could not be and hence 
cannot be. And to assume or claim that our Presi¬ 
dent possesses such a power would be to condemn 
the institution of our Government as disintegratively 
weak to the “very marrow of its bones,’’ and to ef¬ 
fectually muzzle our mouths when we attempted to 
say before the world at large: “Our Government 
is a republic. Our President has no arbitrary power. 
He is not an absolute monarch in any respect.” 

Of course, we repeat, such a thing could not be 
and cannot be; and no sane body forming a govern¬ 
ment in these days of humane regime and advanced 
civilization would allow any man to assume such a 
responsibility for it would kill any human conscious 
of possessing it and attempting to wield it—or drive 
him insane. 

-o- 

And yet nearly two years have expired since the 
Armistice was declared, with no peace yet con- 
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summated! Technical war and a non-resumption of 
trade relationships, of immigration, etc, has continued 
with no effort on the part of anyone to prompt a 
testing out of the situation or to bring the ever ur¬ 
gent issue before the people at large. Some more or 
less vague and informal suggestions have been made 
on the part of the President that he would 
be willing to submit the issue in some restrict¬ 
ed form to the people at large and be guided by their 
sentimental vote on the subject! And the same sort 
of suggestions were made on the part not of the Sen¬ 
ate, but of various Senators that they would be will¬ 
ing to do the same thing! And the only tangible (?) 
thing on this subject now in prospect is the coming 
election of the next President of the United States 
and the informal publication of several party plat¬ 
forms, not even involved in such election, but merely 
incident to the agitation of such election, i. e., of the 
personal merits of candidates promiscuously and 
informally suggested to the prospective electoral col¬ 
lege! Such platforms are not, nor are any specific 
‘ 4 planks’’ embodied therein, to be formally voted on 
by the people. 

All this simply assumes that Congress can not 
provide for nor can the people at large demand the 
making of peace when a war is actually raging; but 
that they are powerless to do otherwise than allow 
the President and Senate to make it, i. e., to allow 
a deadlock between them to continue indefinitely, 
i. e. y to alloiv the slaughter, etc., to continue, i. e., to 
allow the entire nation to be wiped out—its govern¬ 
ment, its constitution, its substance, its life and its 
property to be physically destroyed! 

Again we ask, what does it all mean? 
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A Brief of the Argument. 

(On Part II.) 

1. Congress, as the primary legislative body of 
the people at large, has inherent legislative power to 
make war and to make peace. It has full war powers 
—which certainly means at least the power to end 
war. 

The express grant in the Constitution to Congress 
of ‘ 4 power’ ' “to declare war” is simply an express 
confirmation of general war powers —including pow¬ 
er to make peace—which war powers exist without 
and independently of such grant. Such grant of 
power “to declare ivar” carries with it of necessity 
the power to declare peace —as naturally as does the 
privilege to start forest fires carry with it the priv¬ 
ilege to put them out; or as naturally as does power 
to order the army forward carry with it the power 
to order it to halt or to retreat; or as naturally as 
one having power to give should have the power to 
quit giving. 

2. The grant to the President and Senate of power 
“to make treaties” is simply a general grant— i. e., 
a grant generally —to such tribunal to make com¬ 
pacts or contracts between this and other nations 
in due and ordinary course of affairs; and it does not 
extend to. or cover the abnormal and exceptional sit¬ 
uation of a state of war —nor to an actual interfer¬ 
ence with the war powers of Congress. 

(a) Because, in the first place, the term “treaty” 
and the term “peace” are not identical. A “treaty” 
is a mere compact or a contract between nations. 
38 Cyc. 962. “A formal agreement or compact, duly 
concluded and ratified, between two or more na- 
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turns,’’ Standard Dictionary. Also “The act of ne¬ 
gotiating for an agreement.” Idem . This nation 
could be at peace with Somaliland and at the same 
time have no treaty with that people. 

(b) Because the making of contracts applies to 
ordinary dealings and affairs between parties, and 
not to the abnormal or exceptional. A power of at¬ 
torney given to my agent to make contracts or agree¬ 
ments on my behalf with my neighbor Smith does 
not carry with it power to order me to fight him or 
to order me to quit. 

(c) Because all treaties, as well as all other 
existing contracts, made between this nation and an¬ 
other by the President-Senate agency are broken and 
nullified by the very act of Congress in declaring 
war. Congress thus has been granted a greater 
power than the one given to the special President- 
Senate agency or tribunal. 

The function of the President-Senate tribunal as 
to any particular nation against which Congress has 
declared war is suspended during such war; and it is 
not restored until Congress has restored the normal 
relationship with that country—fully restored the 
status quo —by making peace and, of course, pre¬ 
scribing the conditions thereof. 

3. Congress, it is true, could allow , and appropri¬ 
ately allow, the President and Senate to negotiate 
a peace, and then bind itself by adopting their work 
or the resultant draft of their negotiations. So, 
too, there may come an occasion when the making of 
peace with a warring belligerent may involve or may 
be thought to involve the consideration of so many 
questions of permanent commercial intercourse or 
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of some permanent plan of dealing with the adver¬ 
sary nation—or with it and third party nations— 
perhaps also with neutral nations, etc., etc., that 
Congress may properly and appropriately choose to 
await the exhaustion of the President-Senate efforts 
to agree upon the terms of peace before it exerts or 
exercises its primary and reserve power in respect 
to peace. It, however, remains free to exercise such 
primary or reserve power when such efforts 
have failed or at any time it may choose to 
ignore them or further dispense with them. (It hap¬ 
pens that this program has been followed in the late 
negotiations—except probably that most of the con¬ 
gressmen were unconscious of the existence of such 
reserve power of Congress and particularly of its 
being capable of being exercised independently of the 
veto power of the President.) 

However, the fact that Congress may have hereto¬ 
fore adopted and may hereafter adopt such a ‘ i wait¬ 
ing” course or policy in particular instances does 
not prove or involve the surrender of any of its pri¬ 
mary and exclusive powers with respect to a state of 
war. 

-o- 

4. The body granted power to pass an act cre¬ 
ating a certain situation naturally has power to re¬ 
peal it and to restore the status quo. 

5. To grant to one body exclusive power to de¬ 
clare war and to grant to another body exclusive 
power to declare peace would be about as uniquely 
anomalous, incongruous, contradictory and senseless 
a piece of constitutional legislation as could well be 
imagined. It would be like giving to one body the 
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privilege to start forest fires and to another the priv¬ 
ilege to put them out. It would be like giving to one 
officer the power to order the army forward and to 
another the power to order it to halt or to retreat. 

It would be ridiculous enough if the bodies were 
upon the same plane of dignity; while here the one 
is a body of general legislative power and the other 
exists only for one special narrow semi-administra¬ 
tive function. 

Hence the strictest possible ride of construction 
should be adopted to avoid any such conflict or con¬ 
tradiction in grants. 

6. But no such conflicting legislation has been 
attempted here. Congress has been granted general 
and unrestricted power to create the abnormal con¬ 
dition of war and the clause “Power to declare war” 
must be read the same as if it read ‘ ‘ To declare war 
and to declare peace.” And if so read, it would not 
conflict with power granted at the same time and by 
the same instrument to the President and Senate 
generally “To make treaties” or “To make con¬ 
tracts with other nations.” For the making of con¬ 
tracts relates to the ordinary curriculum of interna¬ 
tional dealings, while, as said, war powers relate to 
an abnormal situation. 

The same result would follow if the constitution 
contained, as now, the President-Senate clause “to 
make treaties” and did not contain any grant of 
power to any one body in particular “to declare 
war . 91 

For Congress would then possess inherent war 
powers by having been constituted, primarily, the 
body to act for the people at large—the body “whose 
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statutes formed the highest expression of popular 
will;” and also by virtue of the grant of power to 
carry out 4 ‘all other powers vested by this constitu¬ 
tion in the Government of the United States.” 
(Clause 17, §8, Art I.) 

Therefore, since the general power “to make treat¬ 
ies’ ’ can be given a natural effect by excepting the 
power to make peace in war time and we can thus 
avoid causing a square physical conflict with the 
operations of Congress in respect thereto, why not 
so construe such grant, and as applying to the nor¬ 
mal and not to the abnormal? 

-o- 

7. The grant, so far as the President is concerned, 
is simply the grant of power to him to negotiate upon 
the usually complex subjects of commercial, tariff 
and other like treaties and to frame up a satisfac¬ 
tory instrument for submission to the Senate, and 
then to have the same made binding “by and with 
the advice and consent” of two-thirds of the mem¬ 
bers of that body. 

Note the language: It is not that the “President 
and Senate shall have power to make treaties,” but 
that “the President” is “to make ” etc., and the 
Senate to approve by vote. This plan of having one 
person or official perform the work and the other ap¬ 
prove it is appropriate to the making of contracts 
generally between nations, particularly on complex 
subjects. 

8. If, therefore, the “ making of treaties gener¬ 
ally speaking, is a different function from that of 
the “making of peace” (or from that of merely re - 
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pealing an act declaring war), there is neither logic 
nor object in any attempt to make the two terms 
identical in meaning or scope. 

9. But it is, however, thoroughly logical to leave 
untrammeled the war powers granted Congress— 
i. e. f power “to declare war,” and of necessity the 
power to declare peace—and hence to prescribe the 
conditions of peace; aijd then to grant generally 
power to the President and Senate “to make treat¬ 
ies”—that is, to cover the general field of interna¬ 
tional compacts. 

10. Congress being the sole and supreme leg¬ 
islature for the people, and all war and peace decrees 
being the extremest act of a people, the grant to a 
special (and hence limited and ^legislative) trib¬ 
unal, must be strictly construed, particularly as af¬ 
fecting a subject so vital as depriving Congress of 
any part of its own natural jurisdiction. (A consti¬ 
tution is to be construed only as a limitation upon 
the powers of the legislature and a grant of power 
to the other two departments. This is now a legal 
axiom.) 

-o- 

11. It is now settled law that the function of Con¬ 
gress in submitting or proposing amendments to the 
Constitution does not require any action by the Pres¬ 
ident, and no such proposal has to be submitted to 
him for his approval or veto; that such negative 
function of the President applies “only to ordinary 
legislation that such act of proposal is not one of 
ordinary legislation, but that the same is an act af¬ 
fecting sovereignty itself and is thus independent of 
and above the Constitution. 
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12. All the more true, then, is it that the act of 
declaring war —or peace—that is, an act expres¬ 
sive of the war powers of Congress, is not an act of 
ordinary legislation. Such an act is one of far 
graver moment and infinitely more exigent than 
one affecting any slow growing crisis or gradually 
maturing situation which ordinarily calls for amend 
ment of the Constitution by the comparatively slow 
process of having the legislatures of three-fourths 
of the states consider and vote upon such change. 

Can anyone imagine a greater and more over - 
whelming issue than that of warf To meet it under 
some circumstances may involve the “last call” of 
sovereignty itself. 

War, involving as it does the very existence of the 
entire nation as such, involves the existence of the 
entire constitution of the nation. For the nation is 
broader than the constitution. And a state once 
formed and acting can exist without a constitution— 
“as a commonwealth at common law with a sov¬ 
ereign legislature whose statutes formed the highest 
expression of popular will.” (Bryce, Am. Com., p. 
464.) 

Hence, if the President has nothing to do with a 
constitutional amendment proposal, a fortiori has he 
nothing to do with that much graver act— an act 
declaring war or peace. 


13. The President is no part of the tribunal of 
Congress. He belongs to another department of gov¬ 
ernment. Congress exercises the power of legisla¬ 
tion. The provision for the exercise of the Presi- 
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dent’s veto power is a conditon subsequent—a con¬ 
tingent condition that the power exercised by Con¬ 
gress in enacting a certain act may be rendered null 
upon the happening of such veto contingency . 

14. There are acts of Congress as an independent 
and self-sufficient body with which the President has 
nothing to do—outside of the amendment proposal 
just referred to. Many “concurrent resolutions” of 
Congress need no presidential action whatever; as, 
for instance, a “concurrent resolution” to remove an 
official from office or to appoint committees of inves¬ 
tigation of public affairs, or to compel the attend¬ 
ance of witnesses, etc. 

In other words with the extremes of action by Con¬ 
gress as a body the President has nothing to do. 

To test out this veto question thoroughly, let us 
imagine Congress as it is or would be had no veto 
power been granted to the President. 

Take out this constitutional veto grant and what 
have we left? We have a complete, independent, 
self-acting body, composed of two houses, which, 
^by means of a majority of each, jointly legislate. 
Even this body is divided into two separate 
bodies, each of which can pass its own legislation 
affecting matters peculiar to its deliberations and to 
its action, such as appointing investigating commit¬ 
tees, exercising the power to summon witnesses, 
expelling its own members, etc. 

These two houses, then, acting jointly, cover three 
distinct areas or media of power: 

1st. Formal or administrative matters, such as 
the appointment of investigating committees, or the 
removal of officers from the public service, etc. 
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2nd. The general field of legislation, all of which 
is under the Constitution and in subservience to it. 

3rd. The extreme and most vital functions, af¬ 
fecting sovereignty itself, which proceedings are not 
under but are over and independent of the Consti¬ 
tution. And the instances of such exercise on sub¬ 
jects of sovereignty are the calling of constitutional 
conventions to make changes in the Constitution, or 
directly submitting amendments to the Constitution, 
or exercising war and peace powers—an emergency 
which may imperil, and immediately imperil, the ex¬ 
istence of the nation, including its Constitution and 
everything else. 

Now, the grant of the veto power to the President 
applies to and covers only the second field or area 
above. And the practical result of the exercise of 
such power is to nullify the power of Congress in 
each instance to act by the natural rule of the major¬ 
ity, and to force it either to act by the far more 
stringent two-thirds rule—or not to act at all. 

The Attempted Veto of the Peace Resolution 
Was Inoperative and Void. 

The veto power of the executive applies only to 
“ordinary legislation’’ by Congress and not to its 
action upon fundamental issues, as for instance pro¬ 
posing amendments to the Constitution. 

Hollingsworth v. Virginia, 3 Dallas (U. S.) 
378. 

Hawke v. Smith, 40 Sup. Ct. Rep., 495 (498), 
July 1, 1920. 

Hoar Const. Conv. 82. 

Jameson Const. Conv. 4th ed. 589. 
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12 C. J. 693, Sec. 28. 

6 R. C. L. 29, Sec. 21. 

4 Hind’s Precedents House of Representa¬ 
tives, Secs. 3482-3483. 

Richardson v. Young (Tenn.), 125 S. W. 
664 (678). 

Haight v. Love , 39 N. J. Law 14. 

State v. Sec’y State , 43 La. Ann. 590 (633). 

People v. Ramer (Colo.), 160 Pac. 1032. 

The governor’s veto of a resolution not legislative 
in character is inoperative and can be ignored. 

(Last four cases.) 

Such a proposal for amendment is a species of 
' ' superior 9 ’—not ordinary—‘ 4 legislation. ’ ’ 

Dodd, Rev. & Am. State Const., p. 232. 

A joint resolution is described as a form of legis¬ 
lation which is in frequent use in this country 
chiefly —but not always—for administrative pur¬ 
poses of a local or temporary character. 

Cushing’s Law of Legislative Assemblies, 
Sec. 2403. 

And a joint resolution not legislative in character, 
such as removing a state official from office, does not 
have to be approved by the governor. 

Gray v. McLendon (Ga.), 67 S. E. 859 (868). 

Hence, as said above, the field of Congressional 
action covered by the veto privilege extends neither 
to the gravest or most fundamental acts, on the one 
hand, nor, on the other, to the lightest or most routine 
or “administrative” ones. 
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In the Alternative. 

a. But let us assume for the sake of argument 
only, that the grant to Senate was meant specifically 
to cover the making of “ treaties of peace ;” such 
grant in the very nature of things could not be ex¬ 
clusive. 

b. For, on such assumption, such grant of power 
to the President and Senate—a special and limited 
as well as a non-legislative tribunal, created only 
for one purpose, viz., that of making peace—would 
have to be construed with the utmost strictness as 
respects the question whether or not such grant is 
exclusive. 

c. So construing it, the law would be: That such 
special power must be exercised within a reason¬ 
able time; and upon the failure of such special 
tribunal to consummate peace in such reason¬ 
able time, and particularly after one full and fully 
formal effort to do so had been made, Congress could 
then legally exercise its primary and reserve power 
to make peace, and this of course by a majority vote. 

d. As respects the war with Germany, Congress 
has already exercised such reserve power by said 
joint resolution (H. J. Res. 327), passed on May 21st 
last, after the President and Senate for a period of 
over one year and a half succeeding the armistice had 
failed to consummate peace. Such resolution (Ex¬ 
hibit “A,” in Appendix I) repealed the act declar¬ 
ing war and “declared” the war “at an end.” As 
to property seized during the war as “alien” prop¬ 
erty, it reserved the same for future adjustment by 
“treaty” to be made with Germany by the Presi¬ 
dent and two-thirds of the Senate members, etc. 
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As respects the Austro-Hungarian people, the act 
contained no condition or reservation whatsoever. 

e. The fact that such resolution was actually 
certified to the President for his approval and that 
the same drew forth his formal “veto” does not af¬ 
fect the action by Congress. The “veto” was a 
mere idle ceremony, from the standpoint of legal 
effect, and such resolution of Congress is in full 
force and effect today. 

The Act being self-executing, no formal accept¬ 
ance or acquiescence by the German Republic in the 
terms and import of such resolution was necessary 
so far as the attitude of this nation is concerned and 
as to its binding effect upon all its officials and citi¬ 
zens. 

In other words, even if the grant of the President 
and Senate were worded: ‘ ‘ power to make treaties, in¬ 
cluding treaties of peace,’’ such latter clause would 
have to be read as meaning either: 

(a) a. “In the absence of prior action by Con¬ 
gress”—similar to a privilege given the police force 
to put out a fire before the “fire laddies” should ar¬ 
rive;—or h, “in a reasonable time after hostilities 
shall have ceased”—which period in view of the over¬ 
whelmingly exigent situation would indeed be rea¬ 
sonably short; or c, “subject to ratification by Con¬ 
gress” (for a treaty is often used in the sense of “a 
compact subject to ratification.” Standard Die., 
supra.) 
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Part III. 

' The power in the people at large to declare peace. 

The majority rule. 

I. The anomalous and regrettable situation now 
existent demands a full testing out of the question 
of where lies the power—both primary and ultimate 
—to make peace on behalf of this nation. 

II. If it lies primarily in Congress, subject to the 
veto power of the President, that should be known. 

III. If it lies primarily in Congress, untrammeled 
by any such veto power, that should be known. 

IV. If it lies primarily in Congress—with or with¬ 
out the veto power—and ultimately in the people at 
large, as represented by a majority vote of their 
individual electorate, that should be known. 

V. In other words, the responsibility for further 
non-action should be definitely placed by a full and 
express adjudication by this court as to the existence, 
nature and extent of such power inherent or con¬ 
ferred, primary and ultimate. 

VI. In adjudicating upon these questions the rule 
of the majority will be seen to be basal and vital— 
a rule of action which is called herein the life and 
death rule of the state (or nation). 

VII. Since this rule has long since been well and 
often sustained on precedent and authority as ap¬ 
plied to the action of the electorate of the people 
at large, it is also germane to the subject of constru¬ 
ing the grant of the war powers of Congress; and its 
principle should control therein. The conclusion 
should be against that result which would fetter the 
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action of Congress in great crises by multiplying the 
chances of disagreement in compelling a two-thirds 
instead of a majority vote. 

(In other words, were it held that Congress is 
the ultimate authority to act in all cases on behalf 
of the nation’s sovereignty, the necessity of the 4 ‘rule 
of the majority” would apply to the power of Con¬ 
gress as definitely as it applies to the action of the 
electorate in cases when and where the latter is held 
to be the ultimate sovereign authority.) 


Preliminary. 

We here again say: That the idea that the sole 
peacemaking power of our great republic, during a 
state of war validly declared by Congress, rests in the 
President and Senate and that thus it is within the 
power of one man to dictate the terms of peace in 
any case, no matter how imperiled the country might 
be in the contest nor how many thousands or tens 
of thousands of lives were being ground out each 
day by the gruesome mill, etc., is fallacious. We say 
it is more than fallacious, it is intolerable —it is al¬ 
most maddening. It is in a sense a libel upon our 
government as such. 

And this being so, the question now pressing 
against the bosom of the republic is: Where does 
the power to make peace lie primarily and also ulti¬ 
mately? 

We have attempted to show above that this power 
lies in the Congress acting by a majority vote, un¬ 
trammeled by any veto privilege of the President. 

Nevertheless, the challenge to this court thrown 



30 


out by the abnormal situation is to test out the sub¬ 
ject to its fullest extent, and to adjudicate where lie 
the primary and ultimate peace powers; and this in 
order to thwart any further unnecessary delay in 
making peace on the part of this peace-loving nation 
with our vanquished adversaries. 

The first step now is to have responsibility foi 
further delay definitely placed and this can only be 
done by means of a court adjudication; and by such 
adjudication an invitation to act or prepare at once 
for action £<? also necessarily formally given to such 
bodies as legally can act. 

In furtherance, then, of this object, it is germane 
to show, as we do below, that the ultimate war 
and peace powers rest in the people of the coun¬ 
try at large, to be exercised upon the formal invi¬ 
tation of . the Congress, a body constitutionally 
formed as the primary medium of expression of pop¬ 
ular will; and, that upon the submission of such issue 
by the Congress directly to the people at any speci¬ 
ally called or specially designated general election, 
a majority vote of the electorate in such instance 
will be the legal expression of sovereignty itself in 
such overwhelmingly momentous issue—involving 
the very existence of sovereignty. 

This proposition is thoroughly supported in the 
completely analogous case of state constitutional 
conventions—called to meet some demand for a 
needed change in constitutional law—which have 
been treated as legal, though called in direct defiance 
of constitutional methods or provisions therefor. 

The dominating principle is: that the sovereignty 
of the state rests in the people at large—they are 
the real sovereigns—as represented by their elec- 
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torate, and that such action of the majority of the 
electorate is the legal action of sovereignty itself, 
which is above and independent of the constitution. 

If, therefore, the principle applies to the case of 
a convention, it applies with all the more directness 
and emphasis to the case of a submission of the one 
specific critical issue by the same legislative author¬ 
ity (which issues the convention calls) and final ac¬ 
tion by the same ultimate authority —a majority of 
the electorate. 

For it could not be contended that the cumber¬ 
some and roundabout method could be valid and at 
the same time the more direct method of obtaining 
the expression of the peopled judgment on the same 
issue be invalid. 

If, then, Congress, the national legislature, shall 
formally submit to the people at a duly called elec¬ 
tion a draft of treaty, or alternative drafts thereof, 
or the issue of the election or appointment of a 
special commission with full power to deal with the 
entire subject, or a proposed constitutional amend¬ 
ment granting to Congress or confirming in Con¬ 
gress the general power to deal with such subject, 
or any other appropriate plan, such procedure will 
be legal and action thereunder binding on the nation. 

Nor will any alleged doctrine of “States’ 
Rights” stand in the way: 

For, while our Constitution provides for amend¬ 
ments or revisions by either of two methods, viz.: 
(1), by ratification, by the legislatures of three- 
fourths of the states, of amendments proposed by 
Congress, or (2), by such measures as may be adop¬ 
ted by conventions held in three-fourths of the 
states, this does not and cannot exclude the method 
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of submitting fundamental changes in the Constitu¬ 
tion to a majority vote of the individual electors of 
the entire nation and without regard to states—cer¬ 
tainly at least in a matter that affects the making 
of war upon the nation at large as a unit. 

Whatever, if anything, is left of the doctrine of 
‘‘ States ’ Rights ’ ’ and a divided sovereignty,— 
pretty well shot to pieces in the Civil War—no one 
can deny that there is enough existing national sov¬ 
ereignty to declare war and defend the United States 
and this by the decree of its people acting as a unit. 
Hence the same is true as to declaring peace. 

-o- 

A Brief of the Argument. 

(On Part III.) 

1. This j)ower on the part of the people—while 
ever existent and never suspended—cannot be 
exercised or taken promiscuously. It can legally 
be taken, ordinarily at least, only in response to a 
formal or official call of its legally constituted acting 
body, viz.: its legislature. 

2. A call issued by an informal or spontaneous 
body or assembly to the people to vote on such issue 
would not suffice. And in case the same had been 
issued and even if there had been an election held 
under it and an affirming vote of a majority, great or 
small, the courts on application would enjoin further 
proceedings under the call and hold such action 
void. Luther v. Borden , 7 How. 19. 

3. Yet the whole question being largely a polit¬ 
ical question, it is nevertheless true that if the 
executive and legislative departments of the state 
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had acted under a call of the kind for a considerable 
length of time, or if there had been a rather general 
yielding to the new order of things, the courts would 
not interfere to restrain further action thereunder— 
on the ground of public acquiescence and public pol¬ 
icy. Miller v. Johnson, 92 Ky. 589. 

4. Analogies and supporting precedents to the 
main proposition under this heading—as to the 
power of the people at large, etc.-^are found in some 
four or five instances in the history of our country. 
In such cases there having been ineffectual attempts 
to get relief from a threatened evil by pursuing the 
prescribed methods, constitutional conventions were 
called in a manner not warranted by the existing con¬ 
stitution, and even in the very teeth of its very plain¬ 
ly worded technical requirements. 

5. In such instances there happened to result no 
court tests of the proposition. For the obvious neces¬ 
sity of yielding to the new situation seemed to ap¬ 
peal to the common sense of the body politic, the 
people at large, and by a sort of common consent the 
new constitutions were generally recognized as in 
force, and thus became invulnerable from attack. 

6. Two of such instances are the following: 

The original Delaware constitution provided that 
there should be no change in vital provisions there¬ 
of, whether by amendment or convention revision, 
without a vote of at least five-sevenths of the mem¬ 
bers of the “Assembly’’ and seven-ninths of those 
of the “Council,” which two houses constituted the 
legislature of the state. 

The state needed a change in its Constitution in 
one or two respects and needed it very much. A 
number of efforts were made to get the requisite 
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number of votes in the legislature for the proposed 
change, but they each failed. 

Thereupon said body passed a resolution by a 
majority vote, reciting the failure of such efforts 
and the necessity for the change, etc., etc., and pro¬ 
viding for the election of delegates to a state con¬ 
vention to be held for the purpose of revising the 
constitution. 

Delegates were elected, the convention was called, 
it met and revised said instrument, making said 
vital changes referred to, and the new instrument 
was proclaimed and published and went into effect. 
Its validity was not even questioned and the people 
acted under it from the start. (See Jameson Const. 
Conv., 4th Ed., p. 596.) 

-o- 

A similar action was taken in 1850 in the State 
of Maryland. 

The Constitution of 1776 of that state then in 
force, Sec. 59, provided that neither the Form of 
Government nor the Bill of Rights nor any part 
thereof, should be altered, changed or abolished 
“unless a bill so to alter, change or abolish the same 
should pass the General Assembly and be published 
at least three months before a new election.” 

After violent contests between the friends and 
enemies of a reform of the State Constitution, an act 
of the legislature—not to make the suggested 
changes but simply —to call a convention was finally 
passed in 1850. The result was the actual election 
of such a body and the adoption by it of the Consti¬ 
tution of 1851. (Jameson, p. 597.) The legislature 
never “passed” any of the measures so adopted. 
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The public evidently assumed that no provisions 
in the constitution could legally work to throw the 
state into anarchy and chaos, or rather that it had 
the right to save itself therefrom by adopting meas¬ 
ures formally submitted to them—that is, to their 
electorate—by their legally chosen- legislature; and 
the validity of the instrument was never questioned. 

-o- 

7. The action of each of the States of Delaware 
and Maryland in these instances was the legal ex¬ 
pression of the will of the legal sovereigns of such 
states. 

And such legality is supported by and is based 
upon the following: 

a. The state exists. With no constitution what¬ 
ever, it w r ould still exist. 

Or, quoting from Mr. Bryce’s work, 44 The Amer¬ 
ican Commonwealth,” (p. 464): 

4 ‘One could well imagine these several state 
governments working without fundamental in¬ 
struments [constitutions] to control them. Each 
American state might now, if it so pleased, con¬ 
duct its own business and govern its citizens 
as a commonwealth at common law T with a sov¬ 
ereign legislature whose statutes formed the 
highest expression of popular will.” 

h. In exigencies or crises which may directly in¬ 
volve the public health in general, or the life of 
its people, or the very existence of the state itself 
and the preservation of its government, or its polit¬ 
ical corpus, the rule that “the majority controls,” 
i. e., the majority of the electorate, is not only 
an equitable rule, but is a legal rule, implied and 
implicit in the very existence of the state itself — 
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and this even though there be express provisions 
in the constitution of the state that a different rule, 
viz., a two-thirds or a five-sixths rule, for instance, 
should obtain when resort was to be had to legal 
action to meet the impending crisis. Hence, 

c. All extraordinary or unnatural limitations 
in the constitution, which would tend to give one 
generation the power to tie the hands of a succeed¬ 
ing one or put limitation upon its power to change 
its fundamental law to meet any public crisis, should 
be construed with the utmost strictness and as not 
applying in full force to such overwhelming situation 
or exigencies or as not exclusive. And the rule 
should obtain that one generation has not the power 
to decree that a certain method shall be the only one 
by which such change shall be made. 

d. The legislature is the natural, if not the only 
means through which the people speak or move to 
change their organization. 

e. Such move must be made (or perhaps it should 
first be attempted) in the manner provided for by 
the constitution, and the legislature must [ordinarily 
should] keep within its limitations unless the peace 
and tranquility of the state would be endangered 
by delay f or by [further] attempts to follow such 
method. 

/. In such latter case the legislature can propose 
changes and this by a majority vote; and if the 
majority of voters (representing the sovereign 
power —the people themselves) vote affirmatively 
thereon, it will be in fact the decree of sovereignty 
itself and should be sustained by the courts, as war¬ 
ranted under the circumstances—as a measure of 
necessity adopted according to common law or uni- 
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versally accepted methods—as the only orderly and 
prompt way for relief —as essentially a police meas¬ 
ure occasioned by a situation unprovided for [or 
rather not met ] by the constitution—as a natural 
“last gasp.” Such is not an act of “silent revolu¬ 
tion” (as Jameson erroneously calls it, p. 597) but 
is rather the orderly decree of a sane state or¬ 
ganism, that it will not throw itself into chaos and 
be “revolutionized.” 

In other words, it is a legal principle. 

g. For the assembly to refuse to speak in such a 
crisis, or the courts to sustain, and the executive 
to execute, would be just about as logical and nat¬ 
ural as for a man—though able to do so—to refuse 
to walk from the verge of a precipice, or as for one 
in the throes of death from suffocation to refuse to 
breathe pure air about him. 

h. There is a law above the Constitution—the law 
of sovereignty itself —as expressed by a majority 
of the electorate. 

Such action of sovereignty is in its essence legal 
action, because independent of the Constitution and 
overruling or amending—yes displacing —by its own 
force such portions, if any, of such instrument as 
might be in technical conflict with such action, and 
which would otherwise block emergency relief and 
bring disaster. 

-o- 

8. In other words, the state exists independently 
of the constitution. The constitution exists within 
the state. Repeal the entire constitution and the 
state would still exist, (Bryce, “The American 
Commonwealth,” supra.) And so existing, it could 
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act, that is, by a majority. The ultimate theory is, 
that one generation cannot tie the hands of another, 
nor infringe upon the inalienable right of the people 
of any generation to change their fundamental gov¬ 
ernment when it becomes necessary or when a ma¬ 
jority of the people, i. e., of the electorate, formally 
decide so to do. (Hoar, 13, 15.) 

9. The rule of the majority is the rule of ultimate 
existence—the life and death rule of a state. Arti¬ 
ficially created bodies—never act by two-thirds, 
three-fourths, four-fifths, or nine-tenths rule, unless 
under special acts—nor in any other proportions be¬ 
tween that of a majority on the one hand and that of 
absolute unanimity on the other. (The latter is of 
course impossible.) There is no “God given ratio” 
or proportion that inheres as a rule of action in any 
numerous body, except the rule of the majority. 

“In every well regulated society, the major¬ 
ity has always claimed and exercised the right 
to govern the whole society, in the manner point¬ 
ed out by the fundamental law's, and the minor¬ 
ity are bound, whether they have assented or 
not, for the obvious reason that opposite wills 
cannot prevail at the same time, in the same 
society, on the same subject. 1 Tuck. Black. 
Com. Appx. 168; 9 Dane. Abr. 37; 1 Story, 
Const., §207.” Bouvier Law Die., “Majority 
Rule.” 

10. The doctrine of police power has been long 
established. In many instances statutes in apparent 
conflict with the letter of constitutions have been sus¬ 
tained under this doctrine, viz.: As being proper 
police or defensive measures under extraordinary 
circumstances , as measures of necessity for the pub¬ 
lic welfare. 
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11. The source of this doctrine is the power of 
sovereignty; and, if constitutional provisions must 
yield to the action of sovereignty as expressed 
through its creature , the legislature, obviously those 
same provisions must yield to the direct action of 
sovereignty itself. 


o 
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Further Suggestions. 

The following comments and extracts are contrib¬ 
uted in aid of the general proposition of power in 
the majority of the people to act in the premises. 

As just said, the Delaware and Maryland cases 
and the main affirmative proposition here sub¬ 
mitted come under the well known emergency prin¬ 
ciple of police power, i. e., its highest expression— 
the power of sovereignty itself. 

To these two instances, Mr. Hoar in his late work 
(Const. Conv., 1917, pp. 51-2) adds four similar 
ones, which arose in the States of Indiana, Georgia, 
Pennsylvania and Florida. 

In referring to such action of the States of Dela¬ 
ware and Maryland in the U. S. Senate, Senator 
Bayard, defended their action as thoroughly legal, 
and as based upon the following political axioms: 

11 First, that all powers of government rest 
ultimately in the people at large; secondly, that 
a majority of those who choose to act may or¬ 
ganize a government; and, thirdly, that the right 
to change is included in the right to organize, 
and may in like manner be exercised at any time 
by a majority.” He further said that any re¬ 
striction upon the power of the majority at any 
time to change their form of government “is 
inconsistent with their own authority to form a 
government and at war with the very axiom 
from which their own power to act is derived.” 

So Reverdy Johnson, the great Maryland lawyer, 
also said in the U. S. Senate in 1864: 

“No man denies that the American principle 
is well settled, that all governments originate 
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with the people, and may by like authority be 
abolished or modified; and that it is not within 
the power of the people, even for themselves, to 
surrender this right, much less to surrender it 
for those who are to succeed them. A provision, 
therefore, in the Constitution of any one of the 
United States, limiting the right of the people 
to abolish or modify it, would he simply void. 
And it was upon this ground alone that our Con¬ 
stitution of 76 (Maryland) was superseded by 
that of ’51. * * * The Constitution of 1851, 

therefore, rests on the inherent and inalienable 
American principle, that every people have a 
right to change their government.” 

Subsequently, referring to this principle, he also 
said: 

4 ‘In its nature it is revolutionary, but, not¬ 
withstanding that, it is a legal principle.” 
(See Jameson, Const. Conv., 4th Ed., 596-7.) 

The proceedings taken in the States of Delaware 
and Maryland were a legal proceedings and sup¬ 
ported by a two-fold logic, viz.: 

First. It could not have been intended bv the 
state organizers that it should be disrupted and 
broken up; and hence any provision framed by them 
would be construed to except a case which threatened 
such a crisis or result. 

Secondly. In bringing the child of state into life, 
such parental generation (forming the Constitution) 
had no power to decree its death; and to such extent 
any incumbering provisions in the instrument which 
would threaten such a contingency would be funda¬ 
mentally inconsistent with the very act of state for¬ 
mation, and void. 

Between such construction of the constitution and 
the technical rule of following the letter of the con- 
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stitution in all cases lies all that lies between order 
and chaos, sanity and insanity, existence and death. 
And it should therefore not be hard to choose be¬ 
tween them. 

And a matter affecting peace or war affects, of 
necessity, national life and national extinction. A 
police measure —one necessary or directly helpful to 
the maintenance of peace is—must be— above the 
Constitution. In the last analysis, the exercise of 
the police power involves the very existence of this 
nation. 

There is a margin or area of jurisdiction and poiv- 
er lying between the constitution and anarchy and 
dissolution—that of sovereignty itself. 

-o- 

Mr. Hoar says (p. 56): 

“The right of the people to change their gov¬ 
ernment is not a right under the constitution, 
but it is rather a right over the constitution. 

“Or to quote from the Supreme Court of Vir¬ 
ginia in an early decision: 

‘The convention of Virginia had not the 
shadow of a legal [this must mean statutorily 
legal] or constitutional form about it. It de¬ 
rived its existence and authority from a higher 
source; a power which can supersede all law, 
and annul the constitution itself — namely, the 
people in their sovereign, unlimited, and unlim- 
itable authority and capacity.’ 

“Or from the Supreme Court of New York: 

‘Neither.the calling of a convention, nor the 
convention itself is a proceeding under the con¬ 
stitution. It is over and beyond the constitu¬ 
tion. 9 ” 


o 
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On page 13 Mr. Hoar quotes from various initial 
constitutions of the states to the effect that “all 
government of right originates in the people,” etc. 
“When any government shall be found inadequate 
or contrary to these purposes, a majority of the 
community hath an indubitable, inalienable and in¬ 
defeasible right to reform and alter or abolish it in 
such manner as shall be judged most conducive to 
the public weal.” Many other formulas of similar 
import are quoted. 

P. 15: “The \tfhole people in their sovereign ca¬ 
pacity acting through the forms of law at a regular 
election may do what they will with their own frame 
of government, even though that frame of govern¬ 
ment does not expressly permit such action, and even 
though the f rame of government attempts to prohibit 
such action.” 

By the term “popular conventions” used through¬ 
out Chapter IV as well as in the two preceding chap¬ 
ters, Mr. Hoar defines and includes the action of 
the people at large speaking at a regular election, 
either in calling a convention or in taking some di¬ 
rect action on fundamental matters. 

On page 26 he says: 

“Thus with respect to the control of state 
constitutions over the question of amending the 
constitution, any given method may be either 
(1) expressly authorized; (2) permitted because 
not prohibited; (3) prohibited; or (4) beyond 
the jurisdiction of the constitution. 

“This fourth class is perhaps a subdivision 
of the second.” 

Page 28: 

i ‘The people are the body politic called the 
state.” 
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4 4 Ours is a representative government, found¬ 
ed on popular sovereignty. 

“‘The people’ are the people as organized 
into a state of social government; they cannot 
abolish government without thereby terminat¬ 
ing their own existence as the people. 

“Governments derive their powers from the 
consent of the governed; therefore the governed 
have a right to withdraw that consent and to 
change their government at will. They can 
exercise this right either by an authorized pro¬ 
cedure by a lawful though (expressly) unau¬ 
thorized, act of the whole people, or by a spon¬ 
taneous act, provided that in the case of such 
spontaneous act, it be later ratified by some 
higher power, i. e., either Congress in the case of 
a Territory, or the people themselves in the 
case of the State. The people can speak only 
through their representatives, the voters, and 
the voters can speak only at a regularly called 
election. 

“It is not necessary that a given action be 
either authorized or (un)prohibited bv the con¬ 
stitution; it may he permitted by not being 
mentioned at all, or it may he valid because out¬ 
side the power of the constitution.” 

Mr. Hoar concludes his Chapter IV thus: 

“Thus we may conclude that although popu¬ 
lar conventions (that is, those called without 
express authority of the existing constitution 
as well as those called in violation of the ex¬ 
press provisions of such constitution) are not 
constitutional , it does not necessarily follow 
from this that they are void, although the Rhode 
Island Supreme Court so contends. They are 
really authorized by a power above the Con¬ 
stitution. to wit: the sovereignty of the people , 
and hence are snpra-constitutional and perfect¬ 
ly valid." (P. 57.) 


o 
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The above texts and reasons applying to constitu- 
tional conventions, of necessity, apply in all their 
cardinal principles to the simpler or more direct 
process of submitting constitutional amendments, 
and to still more extreme and vital acts of sov¬ 
ereignty above or beyond the constitution as for 
instance declaring war or peace. 

As a matter of fact the constitutional convention 
as an agency for constitutional changes lias been 
habitually pushed beyond and far beyond its legiti¬ 
mate place in the development of American consti¬ 
tutional law. American states and publicists have 
acquired a sort of convention habit. The constitu¬ 
tional convention with wide open powers is pri¬ 
marily suited only to the formation of a state; and 
the natural process of development of an existing 
state is by specific amendments or revisions of its 
basal instrument. 

As mere evidence that this thought is not given 
on impulse and is the result of study and conviction, 
we beg to quote from a manual on the subject 
headed, “Chicago and the Constitution,” prepared 
by the writer in connection with two other mem¬ 
bers of the Chicago bar, some 18 years ago (1902), 
a bound copy of which is in the Chicago Law Insti¬ 
tute : 

P. 34: 

“That ‘a constitution once made is made for 
all time’ can be used here, however, to advan¬ 
tage. If made to fit perfectly the conditions of 
a free people such instrument need not be 
made again. If not made perfectly, it can 
be perfected by amendment, but it ought not to 
be destroyed in toto and rebuilt. This latter 
process is unnecessary and unnatural. 
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“To say that after a republican state is 
formed and has existed a number of years, its 
organic system and fundamental law should be 
thrown aside for a new frame and declaration 
thereof, or that periodically conventions of 
the people should assemble to even consider 
such a step, is to condemn democracy itself and 
to assume that it is an experimental system of 
government. 

“If there is much in the constitution which 
is illogical and cumbersome, it should be dropped 
or chopped off without bringing into the confu¬ 
sion and danger that which is vital. 

• • # * • 


Page 49: 

“No one who studies and reflects upon the 
question of constitutional conventions in Amer¬ 
ica but will wonder why the people of so many 
states have resorted to them so frequently. 
These communities have acquired the ‘conven¬ 
tion habit.* No better service could be done by 
a legal author than to show up to a ‘going’ 
state the unnaturalness of calling such conven¬ 
tions, and to help break up this habit. But this 
must be the work of other hands than ours.” 


“States Rights”? 

This erstwhile troublesome doctrine does not 
stand in the way of our main majority-electorate 
proposition submitted under our “Part III” supra. 

The people of the whole nation have grown to¬ 
gether in such national solidarity that all individual 
citizens of the country can be legally called togeth¬ 
er en masse by national authority to submit their 
property and their lives to the cause of making 
war for and on behalf of and in defense of the na¬ 
tion as one unit of sovereignty and of sovereign 
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power. (This was clearly vindicated by the Civil 
War, if anything at all was vindicated by it.) It 
follows, then, of necessity that the people can be as¬ 
sembled in the same way for “ massed’’ action in 
the way of stopping such war by making peace, 
and all this on behalf of and in defense of that 
same unit of sovereignty. 

If ‘ 4 The Birth of a Nation” did not occur when 
our Federal Constitution was adopted, or later after 
the country had waged several foreign wars, it cer¬ 
tainly did occur from the terrible parturition of the 
Civil War. And since then the currents of political 
and communal life in our country have intermingled 
more and more—with state lines becoming more and 
more simply territorial lines or markings for local 
regulations and community convenience. But the 
idea of a divided sovereignty in our people has be¬ 
come a dead issue and one legally buried out of 
sight. 

Hence, the validity of any regular vote by indi¬ 
vidual citizens—acting irrespectively of any state or¬ 
ganizations or state limits—upon any issue vitally 
affecting the nation at large as a unit. 
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Part IV. 

H. J. Res. 373. 

After the petition for mandamus had been filed 
and disposed of in the trial court the petitioner dis¬ 
covered that on June 3rd, two days before the 
adjournment of the last Congress, House Resolution 
373 was passed. (See copy in Appendix II.) 

(There was no action by the President on this 
measure, either vetoing or approving it.) 

This seemingly had the effect of modifying the 
former resolution (which was No. 327, passed May 
21) by fixing a later date (June 3rd) as the one 
which would have to be taken as the date of termina¬ 
tion of the war. 

The League of Nations and the Power to SuR' 

render Our Sovereignty. 

If to make war and to make peace is a matter 
which goes to the very heart of sovereignty itself , 
how shall we think of a “treaty’’ proposed to be 
made with a warring adversarv bv our President 
and Senate alone , which contains an express con¬ 
dition that sovereignty itself—the sovereignty of 
the Republic as such—be surrendered , at least in 
part, by conditioning our now unlimited power to 
declare war or to make peace. Such surrender is not 
proposed to be made even or merely to such warring 
adversary, but to a dozen other nations, and the pro¬ 
posal is in effect that we are (pro tanto) to be merged 
into a new Sovereignty of a number of republics— 
and kingdoms. 
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Can anybody seriously contend that even Con¬ 
gress itself has power in any exigency to bind the 
nation to a surrender of a part of its sovereignty? 
And most assuredly the President could not nor 
could the President and the Senate together, nor 
could any other body. 

It would be but a short step farther, so far as 
legal power to make war or peace is concerned, that 
is, so far as the legal essence of the issue is con¬ 
cerned, to put this country under the command of 
one kingdom —and hence one King (or Kaiser). 

We do not here enter the field of political debate 
or assert the merits or lack of merit in the much de¬ 
bated “Article X.” 

And we do not here deny that some day—and per¬ 
haps this is the time—the nation at large or its peo¬ 
ple should take some great and tangible step in the 
direction of their professed ideal of “the world— 
one nation,” “the world is our parish,” etc., etc. 
But we do say that the question of whether the car¬ 
rying out of that ideal involves the slightest sur¬ 
render of national sovereignty should first be judi¬ 
cially determined before such step be taken. And 
we assert that only the people at large can— legally — 
take such step. 

Dtjty and Co-operation. 

All this does not affect or interfere with the high¬ 
est or extremest ideals respecting the possible duty 
of this nation to join with others in crushing some 
enemy of world progress which threatens the peace 
of the world —as such occasions may arise. But 
when it comes to the issue of making war, to surren- 





der, even in part and in advance to another nation, 
the very conscience of this nation is so staggering in 
its ultimate and fundamental aspects that it makes 
any one, republican-born, gasp in a mere effort to 
comprehend it. 

All this, too, is beside the proposition that if the 
country should ratify any action on the part of Con¬ 
gress or the Senate or any other body possessing any 
less power than that of the entire people, that is, pos¬ 
sessing any power less than that of absolute sover¬ 
eignty which rests in them, the country might feel it¬ 
self bound in morals to accept the situation; and if 
the executive and legislative departments should 
actually accept the measure by acting under it, the 
courts would hold the nation legally bound on the 
principle of estoppel or de facto acceptance, etc. 

But when it comes to risking the entire nation 
and all its people and all their property upon an 
issue of war, it might upon mature deliberation be 
thought to be a reflection on the country at large 
for it to permit any body less than the people to 
surrender a part of their sovereign power over such 
subject. The proposed act—the making of an agree¬ 
ment for it to act partly (and it might as well be 
solely) at the behest of a monarchy—would involve 
the exercise of the same legal power as the establish¬ 
ment of a monarchy for the United States. 

Ought not this court, therefore, 4 ‘fill out” its ad¬ 
judication here by defining the power of Congress 
and the limits therein, as applied to this challenging 
issue of a proposed League of Nations? 
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CONCLUSION. 

1. Any further and unnecessary prolongation of 
the present state of doubt and suspense as to the 
legal status of our relations with the German and 
Austrian republics and as to the methods which can 
be used to end the war is a reflection upon our na¬ 
tion at large and embarrassing to the last degree 
to its ideals of peace, as well as to the trade rela¬ 
tions of the respective countries. Hence 

2. All possible efforts to consummate an early 
legal and actual peace with such powers should at 
once be made and all possible means should be 
promptly exhausted by the country at large and each 
and all its officials, public bodies and citizens who can 
tangibly aid or contribute even a mite in aid of such 
cause. 

3. As a first step in sane procedure to this end, 
a thorough legal adjudication of the powers of Con¬ 
gress and the extent of the President-Senate grant 
of “treaty” power and of the legal powers of the 
people at large, in respect to such subject, should 
be made at the earliest possible moment. 

4. This is the one tribunal constituted by law to 
pass on such test issues and hence the only one to do 
so effectively. 


We indulge ourselves in a word of caution of 
a general nature germane to every lawsuit the is¬ 
sues of which—as in the several vital cases which 
came up to this court in the days of the great jurist 
Marshall—involve of necessity political as well as 
judicial elements or features: 
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Some day we shall learn that international peace 
is a goal to be approached step by step; tHat per¬ 
manent world peace rests in the heart of the world 
at large; that the attempt to force by a legal pact 
a permanent state of heart upon the people of the 
world at large is futile; that such is the method of 
marplot statesmanship no matter how well meaning 
the purposes are; that an instrument pledging a 
country' to go to war at the behest , whole or partial, 
of other nations cannot work towards permanent 
peace , any more than for an individual to agree to 
kill another at the behest of other individuals can 
work toward a state of peace in the individual heart 
or towards community peace; that to rely upon any 
written compact for “banishing war” between na¬ 
tions is an attempt to gain permanent peace with¬ 
out the sacrifice and cost inherently necessary to that 
end —in the last analysis, a species of cowardice . 

The results of joining such a compact cannot be 
measured, nor the contingencies apt to arise there¬ 
from be conjured up at a time when over half the 
world in numbers are as backward and unprogres¬ 
sive as the people of Japan were fifty years ago, and 
most of them at least apt to become proportionately 
as powerful in armies and navies as she is today and 
in much less time. 

All this should drive any reflecting nation to be 
willing to rely upon the natural method of aiding 
world peace by being neighborly and building rela¬ 
tions of amity through mutual service and self-sac¬ 
rifice. 

On the other hand, the vast opportunities for the 
people of this nation to bring to bear a calming and 
permanent influence upon a restless world of fast 
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changing economic and political scenes and power 
are colossal. And the cry of 4 * America for Amer¬ 
icans”, narrow, selfish, unchristian and deadening, 
is just as futile in aiding the general cause of world 
peace as the proposal for this country to make— 
not merely alliances but— war allances with distant 
republics and kingdoms and many of these of differ¬ 
ent races , etc., is challenging to the fate of our nation 
as such. 

Continued apathy on this subject may be ultimate¬ 
ly as costly to the country at large and its welfare 
as is the act of joining a pact which stubbornly de¬ 
clines to recognize that so long as strife is in the 
hearts of men wars may or will recur—since the 
heart of a nation is simply the collective heart of its 
people. 

The office of a written instrument is to give ex¬ 
pression to the will of the parties and to furnish 
appropriate means or methods for carrying it out. 
If it be drawn upon ideals far above those practiced 
or recognized by the parties, it will—not necessarily 
bring disaster, but—merely snap asunder with the 
strain—with a net result: 44 your trouble for your 
pains.” 

The charm of service in world statesmanship, as in 
that of more restricted scope, lies rather in its accu¬ 
racy than in its zeal. 

Hence, our motto should be a maximum of serv¬ 
ice and a minimum of legal entanglements. 


Whatever be thought of these latter suggestions 
upon their merits, they are, we submit, appropriate 
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towards showing the existence of potential national 
issues and a challenge to profound and prompt ad¬ 
judication and announcement of the legal measures 
through which only they can be worked out. 

Respectfully submitted, 

Harry S. Mecartney, 

Pro Se. 


\ 
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APPENDIX I. 


“ Petition for Mandamus. 

“To the Supreme Court of the District of Columbia: 

Your petitioner, Harry S. Mecartney, respectfully 
shows to this Honorable Court:— 

1. That the petitioner is a citizen of the United 
States, born and ever residing therein, and is now a 
resident of the village of Hinsdale, County of Du 
Page, and State of Illinois. 

Petitioner is by profession an attorney-at-law, is 
now in active practice, and lias practiced that pro¬ 
fession continuously for over thirty-eight years, with 
his office headquarters during all that time (with the 
exception of a couple of months) in the City of Chi¬ 
cago in said State. 

That petitioner has also been for over a third of a 
century a duly qualified voter at public elections ir 
the various communities in which he has resided dur¬ 
ing said period; and has also been for that length 
of time a taxpayer of the various villages, or cities, 
counties and States in which he has so resided; and 
he has also regularly paid Federal income taxes for 
a number of years last past. 

2. Petitioner has been advised and believes that 
there is no seriously controverted question of fact 
involved in this suit but that the same seriously in¬ 
volves only questions of law; and that hence he is 
qualified to commence this suit as petitioner and to 
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represent—at least in the first instance—the public 
interests involved herein and that his duty so to do 
is as great or as definite and urgent as that of any 
other citizen, that is, in the absence of any similar 
petition seeking the same writ and the same relief 
having been filed prior hereto. That he does not 
know of and has not heard of any similar petition 
or suit as having been filed or commenced. 

3. Petitioner further avers: That on April 9, 
1920, a joint resolution of the Congress of the United 
States was passed by the House of Representatives 
by virtue of which the state of war declared by the 
Congress in the resolution of April 6, 1917, to exist 
between the Imperial German Government and the 
United States, and that the state of war declared by 
the Congress on December 7, 1917, to exist between 
the United States and the Imperial and Royal Aus¬ 
tro-Hungarian Government, was at an end. 

4 . That on May 15, 1920, the Senate of the United 
States passed said joint resolution with several 
amendments, the vote on such resolution being as 
follows: 43 members voting for, 38 members voting 
against, and 15 not voting. 

5. That on May 21, 1920, the House of Repre¬ 
sentatives of the United States passed the said joint 
resolution as amended by the Senate, the vote there¬ 
on being as follows: 228 members voting for, 139 
voting against, and 59 not voting. 

6. That although the Court, as petitioner is ad¬ 
vised, will take judicial notice of such proceedings 
and of the terms and import of said joint resolu¬ 
tion, petitioner—for convenience—annexes a true 
copy thereof as * 4 Exhibit A” to this petition. 
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7. Petitioner avers that the passage of said joint 
resolution by the Congress aforesaid and by a ma¬ 
jority vote of each house thereof, was a valid exer¬ 
cise of power on the part of Congress to declare 
peace between the nations as aforesaid, and that the 
said joint resolution is today in full force and legal 
effect, unmodified and unrepealed. 

8. That Bainbridge Colby was at the time of the 
passage of said joint resolution, has been since, and 
now is the Secretary of State of the United States. 
That Henry J. Bryan was at the time of the passage 
of said joint resolution, has been since, and now is 
the Editor of Laws of the United States. 

That it is the express and legally prescribed duty 
of said Bryan, as such Editor, to promptly publish 
and promulgate the laws of the United States; and it 
is the express and legally prescribed duty of said 
Bainbridge Colby, as such Secretary of State, to see 
that the said laws are so promulgated and published. 

9. That although said joint resolution of Congress 
has been in force for almost two months last past, 
said Bryan has neglected and still does neglect, and, 
as petitioner is informed and believes, has refused 
and still does refuse to publicly promulgate or pub¬ 
lish the said joint resolution as an existing law of 
the United States, and so far as your petitioner is 
informed and believes he has taken no tangible steps 
whatever so to do; and that said Colby has neglected 
to cause said joint resolution to be so promulgated 
and published, and so far as petitioner is informed 
and believes he has refused and still refuses so to 
do, and has made no demand upon said Bryan to so 
promulgate and publish said resolution, nor has he 
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taken any other tangible steps whatever so to do or 
given directions for having the same done. 

10. Your petitioner further alleges that from the 
fact that the said joint resolution had not been for¬ 
mally promulgated and published as an existing law 
of the United States it results that the existence of 
peace between the United States and the late adver¬ 
sary nations of the Republic of Germany, and of the 
“Governments and Peoples of Austria and Hun¬ 
gary’ J is not fully recognized and in fact is not even 
ordinarily recognized bv either the officials or the 
people at large of the United States, nor is it so 
recognized by the officials or the people at large 
of said adversary nations. 

11. That from the same fact of non-promulga¬ 
tion and non-publication of said joint resolution 
there has arisen grave doubt in such official circles 
and in the minds of the people at large of each and 
all of said nations involved in the late war as to 
whether or not a state of war still actually and le¬ 
gally exists between them. That such a situation 
confused as it is and legally undefined by the courts 
of the United States is inherently potent with na¬ 
tional peril and with peril to the public comfort, 
morale and moral regime and the normal pursuit of 
patriotic ideals by the people of the United States 
as a nation and by its entire citizenship as such. 
That to a very definite degree such situation affects 
the lives, liberties, privileges and rights of property 
of the citizens at large and their inherent right of 
a normal pursuit of happiness, and if much longer 
continued is apt to embarrass the United States and 
its citizenship at large in their claims that ours is 
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primarily a nation of peace and our flag primarily 
a symbol of peace; and the same will tend to give 
rise to misunderstandings and embarrassments to 
the nation at large in the due prosecution of its ac¬ 
knowledged aims to practically and efficiently aid in 
the cause of a permanent world peace. 

12. Your petitioner further avers that prior to 
the late war the aggregate volume of trade between 
the people of the United States and the said ad¬ 
versary nations was colossal in extent and that the 
loss thereof has, to at least some definite extent, 
affected financially every locality in the United 
States if not in fact nearly every household therein 
or in fact nearly every citizen thereof; and that 
domestic and internal economy throughout the entire 
domain of the United States has been definitely af¬ 
fected by such loss of trade and is still heavily af¬ 
fected by the non-resumption of full trading priv¬ 
ileges between said nations. That, as is evident, such 
trade is not apt to be restored to its full or natural 
proportions until the existence of peace between the 
nations affected by said peace resolution shall be 
openly, formally and authoritatively recognized by 
the United States, and its officials and courts. That 
many public food regulations and restrictions are in 
existence today in various localities throughout the 
country, solely by reason of the late war, and many 
remain unrepealed and unchanged because of the 
fact that a state of peace has not been so openly, 
formally and authoritatively recognized. 

13. Wherefore petitioner files this petition on be¬ 
half of himself as such citizen of the United States 
and on behalf of its citizenship at large so far as he 
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is able so to do and so far as he appropriately can 
do so; hereby inviting this Court and any other court 
to which this case may be appealed to exercise its 
power and discretion to allow any other citizen or 
citizens to become co-petitioner herein which citi¬ 
zen or citizens it may find to be the better qualified 
to represent the public interests endeavored to be 
represented in this suit; and also to appoint any 
counsel whom said court may judge the better able 
to prosecute such petition in the public interest and 
to the better direct the course of this proceeding, 
to the end: That all questions of law and all ques 
tions of jurisdiction and official duty to act in the 
premises by the said Colby and Bryan, or other pub¬ 
lic officials may be thoroughly and judicially found, 
tested and determined in this proceeding; and that 
he demands, privileges and interests of the citizen¬ 
ship at large of this nation may be properly, for¬ 
mally and exhaustively marshalled and fairly and 
fully represented for consideration by this court and 
for ultimate action and relief in the premises. 

14. Wherefore your petitioner, Harry S. Me- 
cartney, the aid of this Honorable Court thus re¬ 
questing, prays that a writ of mandamus may issue 
to said Bainbridge Colby, Secretary of State of the 
United States, directing and commanding said 
Colby, as such Secretary, to cause to be publicly 
promulgated and published said joint resolution of 
Congress, and directing said Henry J. Bryan, Edi¬ 
tor of Laws, to publicly promulgate and publish 
said joint resolution of Congress as a duly passed 
and legally existing law and declaration of peace; 
or that upon their failure so respectively to do, or 
upon the failure of either of them respectively so 
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to do, that they and each of them show cause to 
this Court why said promulgation and publication 
should not be caused to be made and made as afore¬ 
said. 

And petitioner prays for such other and further 
relief in the premises as may be legally and justly 
called for or warranted by the facts and the situa¬ 
tion shown hereinabove. 

Harry S. Mecartney. m 

(Here follows affidavit of petitioner to the effect 
that the facts stated in said petition are true,) 

“Exhibit A” 

(To Above and Foregoing Petition.) 

66th Congress, 2d Session. 

H. J. RES. 327. 

Joint resolution 

Repealingthe joint resolution of April 6, 1917, de¬ 
claring that a state of war exists between the United 
States and Germany, and the joint resolution of De¬ 
cember 7, 1917, declaring that a state of war exists 
between the United States and the Austro-Hunga¬ 
rian Government. 

Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress 
assembled: 

That the joint resolution of Congress passed April 
6, 1917, declaring a state of war to exist between the 
Imperial German Government and the Government 
and people of the United States, and making provi¬ 
sions to prosecute the same, be, and the same is 
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hereby, repealed, and said state of war is hereby de¬ 
clared at an end: Provided, however, That all prop¬ 
erty of the Imperial German Government, or its 
successor or successors, and of all German nationals 
which was, on April 6, 3917, in or has since that 
date come into the possession or under control of the 
Government of the United States or of any of its of¬ 
ficers, agents, or employees, from any source or by 
any agency whatsoever, shall be retained by the 
United States and no disposition thereof made, ex¬ 
cept as shall specifically be hereafter provided by 
Congress, until such time as the German Govern¬ 
ment has, by treaty with the United States, rati¬ 
fication whereof is to be made by and with the ad¬ 
vice and consent of the Senate, made suitable pro¬ 
visions for the satisfaction of all claims against the 
German Government of all persons, wheresoever 
domiciled, who owe permanent allegiance to the 
United States, whether such persons have suffered, 
through the acts of the German Government or its 
agents since July 31, 1914, loss, damage, or injury 
to their persons or property, directly or indirectly, 
through the ownership of shares of stock in German, 
American, or other corporations, or have suffered 
damage directly in consequence of hostilities or of 
any operations of war, or otherwise and until the 
German Government has given further undertakings 
and made provisions by treaty, to be ratified by and 
with the advice and consent of the Senate, for grant¬ 
ing to persons owing permanent allegiance to the 
United States, most favored nation treatment, 
whether the same be national or otherwise, in all 
matters affecting residence, business, profession, 
trade, navigation, commerce, and industrial prop- 
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erty rights, and confirming to the United States all 
fines, forfeitures, penalties, and seizures imposed 
or made by the United States during the war, wheth¬ 
er in respect to the property of the German Gov¬ 
ernment or German nationals, and waiving any pe¬ 
cuniary claim based on events which occurred at any 
time before the coming into force of such treaty, any 
existing treaty between the United States and Ger¬ 
many to the contrary notwithstanding. 

Sec. 2. That in the interpretation of any pro¬ 
vision relating to the date of the termination of the 
present war or of the present or existing emergency 
in any Acts of Congress, joint resolutions, or proc¬ 
lamations of the President containing provisions 
contingent upon the date of the termination of the 
war or of the present or existing emergency, the date 
when this resolution becomes effective shall be con¬ 
strued and treated as the date of the termination 
of the war or of the present or existing emergency, 
notwithstanding any provision in any Act of Con¬ 
gress or joint resolution providing any other mode 
of determining the date of the termination of the war 
or of the present or existing emergency. 

Sec. 3. That until by treaty or Act or joint reso¬ 
lution of Congress it shall be determined otherwise, 
the United States, although it has not ratified the 
treaty of Versailles, does not waive any of the rights, 
privileges, indemnities, reparations, or advantages 
to which it and its nationals have become entitled 
under the terms of the armistice signed November 
11, 1918, or any extensions or modifications thereof 
or which under the treaty of Versailles have been 
stipulated for its benefit as one of the principal al- 
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lied and associated powers and to which it is en¬ 
titled. 

Sec. 4. That the joint resolution of Congress ap¬ 
proved December 7, 1917, declaring that a state of 
war exsists between the Imperial and Royal Austro- 
Hungarian Government and the Government and the 
people of the United States and making provisions 
to prosecute the same, be, and the same is hereby, 
repealed, and said state of war is hereby declared at 
an end, and the President is hereby requested im¬ 
mediately to open negotiations with the successor or 
successors of said Government for the purpose of 
establishing fully friendly relations and commercial 
intercourse between the United States and the Gov 
ernments and peoples of Austria and Hungary. 
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APPENDIX II. 


66rn Congress, 
2d Session. 


H. J. Res. 373. 


In the Senate of the United States. 

June 2 (calendar day, June 3), 1920. 

Read twice and referred to the Committee on the 
Judiciary. 


Joint Resolution 

Declaring that certain Acts of Congress, joint resolu¬ 
tions, and proclamations shall be construed as if 
the war had ended and the present or existing 
emergency expired. 

Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress 
assembled , That in the interpretation of any pro¬ 
vision relating to the date of the termination of the 
present war or of the present or existing emergency 
in any Act of Congress, joint resolutions, or proc¬ 
lamations of the President containing provisions 
contingent upon the date of the termination of the 
war or of the present or existing emergency, or on 
the existence of a state of war, the date when this 
resolution becomes effective shall be construed and 
treated as the date of the termination of the war 
or of the present or existing emergency, notwith- 
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standing any provision in any Act of Congress or 
joint resolution providing any other mode of deter¬ 
mining the date of the termination of the war or 
of the present or existing emergency. Excepting, 
however, from the operation and effect of this reso¬ 
lution the following Acts and proclamations, to wit: 
The Act entitled “An Act to provide further for 
the national security and defense by encouraging the 
production, conserving the supply, and controlling 
the distribution of food products and fuel, approved 
August 10, 1917, the amendment thereto entitled 
“The Food Control and District of Columbia Rents 
Act,” approved October 22, 1919, the Act known as 
the Trading with the Enemy Act, approved Oc¬ 
tober 6, 1917, and the First, Second, Third and 
Fourth Liberty Bond Acts, the Supplement to the 
Second Liberty Bond Act and the Victory Liberty 
Loan Act; also the proclamations issued under the 
authority conferred by the Acts herein excepted 
from the effect and operation of this resolution. 

Passed the House of Representatives June 3, 1920. 

Attest: Wm. Tyler Page, 

Clerk. 













